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STATE RIGHTS. 


BY 8B. 8. B. 


THE unanimous opinion of the Supreme Court of California, deliver- 
ed by Heydenfeldt, J., during the October Term of 1854, in the case 
of Geo. Gordon, Appellant, vs. J. W. Johnson, Sheriff, Respondent, 
is of so extraordinary a character, and involves possible results of so 
serious a nature, as to be well calculated to stir the apprehension, and 
awaken our citizens to a calm, thoughtful consideration of the relative 
powers of the State and Federal Courts. 

The defendant, upon the allegation that he is an alien, moved the 
Court below to transfer the case to the District Court of the United 
States, which was refused, and the refusal was assigned as error. With 
this question an application was, also, considered, which had been 
made in the case of Eldridge vs. Crowell, for a writ of error to this 
Court from the Supreme Court of the United States, which was re- 
fused from the bench. 

The conclusions arrived at by our Supreme Court were as follows, 
viz: 

1. That no cause can be transferred from a State Court to any 
Court of the United States. 

2. That neither a Writ of Error nor Appeal lies, to take a case 
from a State Court to the Supreme Court of the United States. 

In coming to this conclusion, the Court ‘state as axiomatic, that 
the States are original sovereigns, with all powers of sovereignty not 
expressly delegated by the Federal compact; that the Federal Gov- 
ernment is a government of none but expressly delegated powers; and 
that each is absolute and beyond the control or interference of the 
other, within the sphere of its respective powers.” 
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Starting upon such premises as ‘‘ axioms,” it is not at all surprising, 
that the Supreme Court should arrive at the above mentioned con- 
clusions. But we cannot consider their propositions as axiomatic. 
The last statement, claimed to be an axiom is, if we understand it, 
the very question in dispute: ‘that each is absolute and beyond the 
control or interference of the other within the sphere of its respective 
powers. Is not that the question? Whether the State within the 
sphere of its judicial power zs absolute and beyond the control or inter- 
ference of the Judiciary of the General Government? But whether 
it is or is not, clearly a position upon which Hamilton, Story and Mar- 
shall have spent so much argument, and which the Supreme Court of 
the United States have unanimously decided to be erroneous, cannot 
be considered as axiomatic in any sense. 

What is meant precisely by the States being “ original sovereigns,” 
is somewhat obscure. If by that term is meant the several State 
Governments, it certainly is not true. It is the people, who are the 
original sovereign. Nor is it true, that all powers of sovereignty, not 
expressly delegated by the Federal compact, remain in the State Gov- 
ernments. All power originally resides in the original sovereign, the 
people ; and they are still possessed. of all the power they have not del- 
egated. Part of this power is delegated to the General Government, 
part of it to the State Government, and the residue is still in the 
people. The General Government does not derive its power, as the 
Confederation did, from the States; it derives it from the people,—from 
the same source that the State Governments derive their powers,— 
and is, therefore, not a government of simply delegated powers, in the 
sense of an attorney or ordinary trustee; it is a government of dele- 
gated powers, in the sense that all governments are, which derive 
their powers from the people, and not by divine right. The true posi- 
tion is more properly stated by Justice Story, in the case of Martin vs. 
Hunter’s Lessees, before the Supreme Court of the United States, 1 
Wheaton’s Rep., p. 524: “The Constitution of the United States 
was ordained and established, not by the States in their sovereign 
capacities, but emphatically, as the preamble of the Constitution de- 
clares, “ by the people of the United States.” There can be no doubt 
that it was competent to the people to invest the General Government 
with all the powers which they might deem proper and necessary; to 
extend or restrain these powers according to their own good pleasure, 
and to give them a paramount and supreme authority. As little 
doubt can there be, that the people had a right to prohibit to the 
States the exercise of any powers which were, in their judgment, in- 
compatible with the objects of the general compact; to make the 
powers of the State Governments, in given cases, subordinate to those 
of the nation, or to reserve to themselves those sovereign authorities, 
which they might not choose to delegate to either. The Constitution 
was not, therefore, necessarily carved out of existing State sovereign- 
ties, nor a surrender of powers already existing in State institutions; 
for the powers of the States depend upon their own Constitutions, and 
the people of every State had the right to modify and restrain them 
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according to their own views of policy or principle. On the other 
hand, it is perfectly clear, that the sovereign powers, vested in the 
State Governments by their respective Constitutions, remain unaltered 
and unimpaired, except so far as they were granted to the Govern- 
ment of the United States. 

These deductions do not rest upon general reasoning, plain and 
obvious as they may seem to be. They have been positively recog- 
nized by one of the articles in amendment of the Constitution, which 
declares, that ‘the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to 
the States, respectively, or to the people.’ 

The Government then of the United States can claim no powers 
which are not granted to it by the Constitution; and the powers ac- 
tually granted must be such as are expressly given, or given by neces- 
sary implication. On the other hand, this instrument, like every other 
grant, is to have a reasonable construction, according to the import 
of its terms; and where a power is expressly given in general terms, 
it is not to be restrained to particular cases, unless that construction 
grow out of the context expressly or by necessary implication. The 
words are to be taken in their natural and obvious sense, and not in a 
sense unreasonably restricted or enlarged.” 

This appears to us a much more fair and proper statement of the 
ease than that given by Justice Heydenfeldt. But, however this may 
be, the propositions laid down by the latter as the bases of his reason- 
ing are certainly not axiomatic. 

The learned Judge starts out with the assertion, that “at an early 
period, Hamilton, in the Federalist, and afterwards Story and John- 
son, in the case of Martin’s Heirs vs. Hunter’s Lessees, have given us 
the argument in favor of the extent of power claimed for the Federal 
Judiciary. This was followed by the same reasoning in Story’s Com- 
mentaries on the Constitution. On the other side of the question, we 
have, in the case above stated, the exposition of the Supreme Court 
of Virginia, and the argument of Mr. Calhoun, in his discourse on the 
Constitution and Government of the United States. We have read 
carefully on both sides, and, convinced as we are by the reasoning of the 
latter, we are forced to the adoption of his conclusions.” 

If this were a statement of all the authority on either side, it 
would still seem somewhat remarkable, that any Court would find 
greater authority or force in the reasoning even of John C. Calhoun, 
than in the unanimous decision of the Supreme Court of the United 
States. But a more critical examination of the weight of the author- 
ities, and of their number, will make the conclusion of our Supreme 
Court appear the more extraordinary. 

In the first place, Hamilton was one of the framers and advocates 
of the instrument itself, and stood not alone in his exposition of its 
meaning. Upon this subject Justice Story says, 1 Wheaton, 351, 

‘Tt is an historical fact, that this exposition of the Constitution, ex- 
tending its appellate power to State Courts, was, previous to ats adop- 
tion, uniformly and publicly avowed by its friends, and admitted by its 
enemies, a& the basis of their respective reasonings, both in and out of 
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the State Conventions. It is an historical fact, that at the time when 
the Judiciary act was submitted to the deliberations of the first Con- 
gress, composed, as it was, not only of men of great learning and 
ability, but of men who had acted a principal part in framing, sup- 
porting or opposing that Constitution, the same exposition was explicitly 
declared and admitted by the friends and by the opponents of that sys- 
tem. It is an historical fact, that the Supreme Court of the United 
States have, from time to time, sustained this appellate jurisdiction in 
a great variety of cases, brought from the tribunals of many of the 
most important States in the Union, and that no State tribunal has 
ever breathed a judicial dowbt on the subject, or declined to obey the man- 
date of the Supreme Court, wntil the present occasion.” 

Mr. Pinkney, arguendo, in the case of Cohens vs. Virginia, in the 
Supreme Court of the United States, 6 Wheaton, 351, says,— 

“The Judiciary Act of 1789, c. 20, contains a cotemporaneous con- 
struction in this respect of great weight, considering who were the 
authors of that act; and which has been since confirmed by the re- 
peated decisions of this Court, constantly exercising the jurisdiction in 
question. This legislative and judicial exposition has been acquiesced 
in, since no attempt has ever been made to repeal the law upon the 
grounds of its repugnancy to the Constitution. Transit in rem judi- 
catam. But even before the Constitution was adopted, and whilst it 
was submitted to public discussion, this interpretation was given to it 
by its friends, who were anxious to avoid every objection which could 
render it obnoxious to State jealousy. But they well knew that this 
interpretation was unavoidable, and the authors of the celebrated let- 
ters of Publius, or the Federalist, have stated it in explicit terms.” 

Chief Justiee Marshall, in the same case, holds the following lan- 
guage, Viz :— 

“‘ Great weight has always been attached, and very rightly attached, 
to contemporaneous exposition. No question, it is believed, has arisen, 
to which this principle applies more unequivocally than to that now 
under consideration. The opinion of the Federalist has always been 
considered as of great authority. It is a complete commentary on our 
Constitution, and is appealed to by all parties in the questions to 
which that instrament has given birth. Its intrinsic merit entitled it 
to this high rank, and the part two of its authors perfcrmed in fram- 
ing the Constitution, puts it very much in their power to explain the 
views with which it was framed. These essays, having been published 
while the Constitution was before the nation for adoption or rejection, 
and having been written in answer to objections founded entirely on 
the extent of its powers and on its diminution of State sovereignty, 
are entitled to the more consideration, where they frankly avow that 
the power objected to is given, and defend it. In discussing the 
extent of the judicial power, the Federalist says, ‘ Here another ques- 
tion occurs: What relation would subsist between the National and 
State Courts in these instances of concurrent jurisdiction ? I answer, 
that an appeal would certainly lie from the latter to the Supreme Court 
of the United States. The Constitution in direct terms gives an appel- 
late jurisdiction to the Supreme Court in all the enumerated cases of 
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federal cognizance in which it is not to have an original one, without 
a single expression to confine its operation to the inferior Federal 
Courts. The objects of appeal, not the trzbunal/s from which it is to 
be made, are alone contemplated. From this circumstance, and from 
the reason of the thing, it ought to be construed to extend to the State 
tribunals. Either this must be the case, or the local Courts must be 
excluded from a concurrent jurisdiction in matters of national concern; 
else the judicial authority of the Union may be eluded at the pleasure 
of every plaintiff or prosecutor. Neither of these consequences ought, 
without evident necessity, to be involved. The latter would be en- 
tirely inadmissible, as it would defeat some of the most important and 
avowed purposes of the proposed government, and would essentially 
embarrass its measures. Nor do I perceive any foundation for such a 
supposition. Agreeably to the remark already made, the National 
and State systems are to be regarded as one whole, The Courts of 
the latter will of course be natural auxiliaries to the execution of the 
laws of the Union, and an appeal from them will as naturally lie to 
that tribunal, which is destined to unite and assimilate the principles 
of natural justice and the rules of national decision. The evident aim 
of the plan of the National Convention is, that all the causes of the 
specified classes shall, for weighty public reasons, receive their original 
or final determination in the Courts of the Union. To confine, there- 
fore, the general expressions, which give appellate jurisdiction to the 
Supreme Court, to appeals from the subordinate Federal Courts, in- 
stead of allowing their extension to the State Courts, would be to 
abridge the latitude of the terms in subversion of the intent, contrary 
to every sound rule of interpretation.’ 

A contemporaneous exposition of the Constitution, certainly of not 
less authority than that which has been just cited, is the judiciary act 
itself. We know that in the Congress which passed this act, were 
many eminent members of the Convention which formed the Constitu- 
tion. Not a single individual, so far as is known, supposed that part 
of the act, which gives the Supreme Court appellate jurisdiction over 
the judgments of the State Courts in the cases therein specified, to be 
unauthorized by the Constitution. 

While on this part of the argument, it may be also material to ob- 
serve, that the uniform decisions of this Court on the point now under 
consideration have been assented to, with a single exception, by the 
Courts of every State in the Union, whose judgments have been re- 
vised. It has been the unwelcome duty of this tribunal to reverse 
the judgments of many State Courts, in cases in which the strongest 
State feelings were engaged. Judges, whose talents and character 
would grace any bench, to whom a disposition to submit to jurisdic- 
tion that is usurped, or to surrender their legitimate powers will cer- 
tainly not be imputed, have yielded without hesitation to the authority 
by which their judgments were reversed, while they, perhaps, disap- 
proved the judgment of reversal. 

This concurrence of statesmen, of legislators and of judges in the 
same construction of the Constitution may justly inspire some confi- 
dence in that construction.” 
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Thus says Chief Justice Marshall, in delivering the unanimous 
opinion of the Supreme Court of the United States in the case of 
Cohens vs. Virginia, decided in 1821. 

It will be perceived, that this argument does not rest upon the 
weight of the reasoning of Hamilton, but on the fact that this con- 
struction and explanation of the Constitution was thus publicly avowed 
by its friends before it was adopted; and it was under this explana- 
tion, and with this understanding, that the people and the States 
adopted that Constitution. 

The authorities, then, in support of this appellate jurisdiction, may 
be stated thus: 

1. That this was the opinion of those who framed the instrument, 
as avowed in their organ of unquestioned authority, the Federalist, 
by themselves. 

2. That this was the interpretation laid before the people at the 
time they were deliberating upon its adoption, and was the under- 
standing with which they adopted it. 

3. The contemporaneous exposition given to it by the Congress of 
1789, which included among its members a large number of those who 
assisted in framing the instrument. 

4. The uniform acquiescence of all the State tribunals, with the 
exception of the two solitary cases coming from the State of Virginia, 
which were reversed by the Supreme Court of the United States, cov- 
ering a period of 65 years. 

5. The elaborate opinion of Justice Story, in the case of Martin vs. 
Hunter’s Lessees, 1 Wheaton, 323, delivered in the Supreme Court of 
the United States, March 20, 1816, and unanimously concurred in by 
Chief Justice John Marshall, and Justices Washington, William 
Johnson, Brockholst Livingston, Thomas Todd, and Duvall. 

6. The elaborate opinion of Chief Justice John Marshall, in the 
case of Cohens vs. Virginia, 6 Wheaton, 375, delivered in the Supreme 
Court of the United States, March 3, 1820, and unanimously con- 
curred in by the whole Court, consisting of the same members as in 
the former case. 

Such a weight of authority ought to set the question forever and 
finally at rest. What authorities, then, have the Supreme Court of 
this State, to sustain them in the decision which they have made? As 
they state them in their opinion, they are— 

1. The decision of the Supreme Court of Virginia in the case of 
Martin vs. Hunter’s Lessees, which was reversed by the Supreme Court 
of the United States, and completely refuted. 

2. The argument of John C. Calhoun, in his discourse on the Gov- 
ernment and Constitution of the United States. 

The authority of the first decision of the Supreme Court of Virginia 
ought not to be placed in comparison with that of the Supreme Court 
of the United States. As to the reasoning of that Court, it would be 
an idle waste of words to attempt any examination of it, after the 
thorough examination and refutation which it has received from the 
Supreme Court of the United States. 

But there is an historical fact which ought to be mentioned in con- 
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nection with this decision. In 1809, the State of Pennsylvania pro- 
posed an amendment to the Constitution of the United States, by the 
appointment of an impartial tribunal to decide disputes between the 
Federal and State Judiciaries. In the Senate of the Commonwealth 
of Virginia it was referred to a committee, who (Jan. 26, 1810,) re- 
ported unanimously against it; their report was unanimously agreed 
to by the Senate; and they resolved “that a tribunal is already pro- 
vided by the Constitution of the United States to wit: The Supreme 
Court, more eminently qualified from their habits and duties, from the 
mode of their selection, and from the terms of their offices, than any 
other tribunal which could be created. The members of the Supreme 
Court are selected from those in the United States who are most cele- 
brated for virtue and learning, not at the will of a single individual, 
but by the concurrent wishes of the President and Senate of the 
United States. They will, therefore, have no local prejudices and par- 
tialities. The duties they have to perform, lead them necessarily to 
the most enlarged and accurate acquaintance with the jurisdiction of 
the Federal and several State Courts, together with’ the admirable 
symmetry of our government. The tenure of their offices enables 
them to pronounce the sound and correct opinions they may have 
formed, without fear, favor or partiality. The amendment proposed 
by Pennsylvania seems to be founded upon the idea, that the Federal 
Judiciary will, from a lust of power, enlarge their jurisdiction to the 
total annihilation of the jurisdiction of the State Courts: that they 
will exercise their will instead of the law and Constitution. This argu- 
ment, if it proves anything, would operate more strongly against the 
tribunal proposed to be created, which promises so little, than against 
the Supreme Court, which, for the reasons above given, have every 
thing connected with their appointment calculated to insure confi- 
dence. * * * * The creation of a tribunal such as is proposed 
* * %* * * would tend rather to invite than prevent a collision 
between the Federal and State Courts. It might, also, become, in 
process of time, a serious and dangerous embarrassment to the opera- 
tions of the General Government.” The House unanimously con- 
curred, 

These resolutions were passed in the same year that the writ of 
error in the case of Martin vs. Hunter’s Lessees, was granted by the 
Court of Appeals, to remove the case to the Supreme Court of the 
United States, and shows very clearly, that neither the Legislature 
nor the Judiciary of that State entertained any such opinions, as were 
afterwards promulgated by the Court of Appeals, when the case came 
back to them. A judgment rendered under such circumstances is en- 
titled to very little weight as an authority. 

We do not wish to detract from the eminent position of John C. 
Calhoun as a patriot or statesman. But on a question of judicial 
construction, his course savored too strongly of the partizan for his 
State, to entitle his opinion to that weight and consideration due to 
the unanimous opinion of the Supreme Federal Court. 

Where, then, are the authorities which the Supreme Court cites to 
sustain its decision in the case under discussion ? a decision which as- 
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tonished the bar and the bench, and fills the mind of every good citizen 
with apprehension. For, in such a rule, we see ourselves deprived of 
every means of enforcing those provisions of the Constitution of the 
United States, which are intended for the protection of the rights of 
the few against the power of the majority. 

Upon this subject Chief Justice Marshall expresses our views ex- 
actly: ‘The questions presented to the Court by the two first points 
made at the bar, are of great magnitude. and may be truly said vitally 
to affect the Union. They exclude the inquiry, whether the Consti- 
tution and laws of the United States have been violated by the judg- 
ment, which the plaintiffs in error seek to review, and maintain that, 
admitting such violation, it is not in the power of the government to 
apply a corrective. They maintain, that the nation does not possess 
a department capable of restraining peaceably, and by authority of 
law, any attempts which may be made by a part against the legiti- 
mate powers of the whole, and that the government is reduced to the 
alternative of submitting to such attempts, or of resisting them by 
force. They maintain, that the Constitution of the United States has 
provided no tribunal for the final construction of itself, or of the laws 
or treaties of the nation, but that this power may be exercised, in the 
last resort, by the Courts of every State in the Union. That the 
Constitution, laws and treaties may receive as many constructions as 
there are States, and that this is not a mischief, or, if a mischief, is 
irremediable. There, abstract propositions are to be determined; for 
he who demands decision without permitting inquiry, affirms that the 
decision he asks does not depend upon inquiry.” 

Having thus examined the weight of authority, we will look a mo- 
ment at the reasoning of the Court. Judge Heydenfeldt says,— 

“‘ We have considered the suggestion that the power claimed has 
been acquiesced in by most, if not all the other States, and, generally, 
without any attempt to question or resist it; but we see no sufficient 
reason in this fact, for the surrender of a power which belongs to the 
sovereignty we represent, involving an assumption of power by another 
jurisdiction in derogation of that sovereignty.” 

We were not present at the argument of this cause, but we do not 
believe there is any lawyer at the bar of this State, who is fool 
enough to advance any such fact as a reason or justification for a sur- 
render of any sovereign attribute. It isa falsification of the argument. 
The fact of this universal concurrence on the part of all the States, 
from the adoption of the Constitution to the present time, in one in- 
terpretation of the Constitution, is strong, if not conclusive evidence 
to any reasonable mind, that such is the proper construction. It is 
not advanced as a reason for the surrender of a power, but to show 
that no such power, in fact, exists, But further— 

“We think, too, that the acquiescence in this usurpation of the 
Federal Tribunal, under an Act of Congress, not warranted by the 
Constitution, is not so much owing to a conviction of its propriety, as 
it is to the high character of the Court and the general correctness of 
its decisions.” 

This cannot be, because this construction of the Constitution was 
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given first by the Congress who passed the law immediately upon the 
adoption of the Constitution; and, secondly, because the State Judi- 
ciary gave this construction to the Constitution, by allowing numerous 
writs of error to the Supreme Court of the United States, before that 
Court had taken any action under the law. 

“Looking at both from a common point of view, it would seem 
singular how either one could stretch its arm in restraint upon the 
other, except in the event of a palpable usurpation, [Who is to 
judge of this usurpation?] and yet this is certainly attempted by the 
Judiciary Act of 1789. The governments of both original and dele- 
gated powers [neither of them possess any other than delegated 
powers, | bear the resemblance, in their practical organization, of hav- 
ing their powers distributed into executive, legislative and judicial 
departments. If the act in question had given power to the execu- 
tive of the United States to control or revise the conduct of the 
State executive, or to Congress the power of assent or dissent to the 
acts of a State Legislature, there would have been but one voice in 
denouncing it; because the practical effect would have been more appa- 
rent. Yet, in fact, the control attempted to be given to the Federal 
Court over the State Courts, is of just the same importance, and as 
much in violation of the sovereignty of the States. ‘ Because,’ says 
Mr. Calhoun, ‘as the laws and acts of the government and its depart- 
ments can, if opposed, reach the people individualiy only through the 
Courts, to whatever extent the Judiciary of the United States is 
made paramount to that of the individual States, to the same extent 
will the legislative and executive departments of the Federal Govern- 
ment; and thus the entire government itself will be made paramount 
to the legislative and executive departments, and the entire govern- 
ments of the individual States.’ And, again, ‘If the State Courts 
stand in the relation of inferiors to the Supreme Court of the United 
States, what reason can possibly be assigned why the other depart- 
ments of the State Governments, the legislative and executive, shall 
not stand in the same relation to the corresponding department of 
the Federal Government ?’” 

Now the Constitution of the United States is paramount to that of 
the States. The powers granted thereby are paramount ; and, where 
the one conflicts with the other, the State Constitution yields. We 
cannot well see how the legislative powers can conflict. The Execu- 
tive may, and we are under the impression that they have conflicted 
on several occasions. General Jackson, on one very celebrated occa- 
sion, employed the Executive power of the Union to coerce the Ex- 
ecutive power of a Sovereign State, and we never heard the propriety 
of the act questioned out of that State. Granting this result, the 
simple answer to it is, that ‘The people wills it;”—the Sovereign 
thus decrees. 

The fallacy of this reasoning is in the assumption of the false pre- 
mise,—that the State Governments are Sovereigns, while the General 
Government is a joint attorney of all the States. Whereas, in fact, each 
State Government is an attorney of the people within its bounds, and 
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the General Government is the Attorney-General of all the people in 
their collective capacity ; and they have willed and decreed that their 
said Attorney-General shall have a certain paramount authority over 
their several separate attorneys. 

Chief Justice Marshall says: ‘‘ This objection is sustained chiefly 
by arguments drawn from the supposed total separation of the judi- 
ciary of a State from that of the Union, and their entire independence 
of each other. The argument considers the Federal Judiciary as 
completely foreign to that of a State, and as being no more connect- 
ed with it in any respect whatever, than the Court of a foreign 
State. If this hypothesis be just, the argument founded on it is 
equally so, but if the hypothesis be not supported by the Constitution, 
the argument fails with it. 

This hypothesis is not founded on any words in the Constitution 
which might seem to countenance it, but on the unreasonableness of 
giving a contrary construction to words which seem to require it, and 
in the incompatibility of the application of the appellate jurisdiction 
to the judgments of State Courts with that Constitutional relation, 
which subsists between the Governments of those States which com- 
pose it. 

Let this unreasonableness, this total incompatability, be examined. 

That the United States form, for many and for most important pur- 
poses, a single nation, has not yet been denied. In war, we are one 
people. In making peace, we are one people. In all commercial reg- 
ulations, we are one and the same people. In many other respects the 
American people are one; and the government which is alone capable 
of controlling and managing their interests in all these respects, is the 
Goverment of the Union. It is their Government, and, in that char- 
acter, they have no other. America has chosen to be, in many 
respects and to many purposes, a nation; and for all these purposes 
her Government is complete, to all these objects it iscompetent. The 
people have declared that, in the exercise of all powers given for 
these objects, i zs supreme. It can, then, in effecting these objects, 
legitimately control all individuals or goverments within the American 
Territory. The Constitution and laws of a State, so far as they are 
repugnant to the Constitution and laws of the United State, are abso- 
lutely void. These States are constituent parts of the United States. 
They are members of one great empire—for some purposes sovereign, 
for some purposes subordinate. 

In a Government so constituted, is it unreasonable that the judicial 
power should be competent to give efficacy to the Constitutional laws 
of the Legislature ? That department can decide upon the validity 
of the Constitution or law of a State, if it be repugnant to the Con- 
stitution or a law of the United States. Is it unreasonable that it 
should also be empowered to decide on the judgment of a State trib- 
unal, enforcing such unconstitutional law? Is it so very unreason- 
able as to furnish a justification for controlling the words of the Con- 
stitution ? 

We think it is not. We think that in a government, acknowledg- 
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edly supreme with respect to objects of vital interest to the nation, 
there is nothing inconsistent with sound reason, nothing incompatible 
with the nature of government, in making all its departments supreme 
so far as respects these objects, and so far as is necessary to their at- 
tainment. The exercise of the appellate power over these judgments 
of the State tribunals which may contravene the Constitution or laws 
of the United States is, we believe, essential to the attainment of 
these objects. 

The propriety of intrusting the construction of the Constitution 
and laws made in pursuance thereof, to the judiciary of the Union, 
has not, we believe, as yet been drawn into question. it seems to be 
a corollary from this political axoim, that the Federal Courts should 
either possess exclusive jurisdiction in such cases, or a power to revise 
the judgment rendered in them by the State tribunals. If the Fed- 
eral and State Courts have concurrent jurisdiction in all cases arising 
under the Constitution, laws and treaties of the United States, and 
if a case of this discription brought in a State Court, cannot be 
removed before judgment, nor revised after judgment, then the con- 
structign of the Constitution, Jaws and treaties of the United States 
is not confided particularly to their judicial department, but is con- 
fided equally to that department and to the State Courts, however 
they may be constituted. ‘Thirteen independent Courts,’ says a very 
celebrated statesman, (and we have now more than twenty such 
Courts), ‘of final jurisdiction over the same causes, arising under 
the same laws, is a hydra in government, from which nothing but con- 
tradiction and confusion can proceed.’ 

The requisitions of Congress, under the confederation, were as con- 
stitutionally obligatory, as the laws enacted by the present Congress. 
That they were habitually disregarded is a fact of universal notoriety. 

With the knowledge of this fact and under its full pressure, a Con- 
vention was assembled to change the system. Is it so improbable, 
that they should confer on the judicial department the power of con- 
struing the Constitution and laws of the Union, in every case, jn the 
last resort, and of preserving them from all violation from every 
quarter, so far as judicial decisions can preserve them, that this impro- 
bability should essentially affect the construction of the new system?” 

- The judicial power of every well constituted government 
must be co-extensive with the legislative, and must be capable of de- 
ciding every judicial question which grows out of the Constitution and 
laws. If any proposition may be considered as a political axiom, this 
we think may be so considered.” 

So much for the probability or propriety of the existence of the 
power. Let us returnto the opinion. Judge Hydenfeldt continues— 

“‘ But the question which naturally arises is, whence is this claim 
of power derived? In the authority to establish a Supreme Court and 
inferior Courts the Constitution gives appellate jurisdiction to the 
former, not a word is said in reference to the State Courts. The 
Supreme Court and inferior Courts to be established by Congress, are 
alone mentioned. They bear a certain relation to each other, and 
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that relation only is explained in the grant of appellate power to the 
Supreme Court. It would be curious if any other construction could 
be justly held, because in the arrangement of powers between the 
grantors and grantee of sovereignty, it might be readily, and was 
doubtless supposed, that conflicts of opinion would arise as to the ex- 
tent of the delegated authority.” 

We would remark in passing, that the power is not given by the 
Constitution to Congress to create a Supreme Court, but it creates 
that Court itself. Congress is not required to establish inferior Courts, 
but they may: ‘‘The judicial power shall be vested in one Supreme 
Court, and in such inferior Courts as Congress may from time to time 
ordain and establish.” But this power shall be vested, and it shall ex- 
tend to the cases enumerated in art. iii., sec. 2. There shall be a 
Supreme Court, it shall have original jurisdiction in certain cases, and 
in others the power can only be executed as appellate. 

“Tt would not have been strange, if the States had expressly re- 
served to themselves, in case of conflict, the power of deciding the 
extent of the grant; but it would be an inexplicable anomaly for sove- 
reigns to delegate to another certain of their most important rights of 
sovereignty, and, at the same time, confer upon the government of 
delegated powers the right to decide for both parties in every case of 
dispute.” 

If it would be improper for the Supreme Court of the United States 
to decide whether the Constitution from which it derived its exist- 
ence was violated, it would be equally improper for the Supreme 
Court of this State to decide upon a violation of the State Constitu- 
tion from which it derives its existence. Here is again that same 
confusion of sovereignties and governments. Do the Supreme Court 
mean that a Supreme Court cannot decide upon its own jurisdiction ? 
What tribunal is to decide upon the jurisdiction of your own Court in 
those matters, which do not touch upon the present question? Does 
your Court exercise anything but delegated powers? You get your 
powers from the same source as the Supreme Court of the United 
States—from the people ; and you must, each of you, within your re- 
spective limits, decide upon the extent of the delegated power. 

“The third article of the Constitution of the United States declares, 
that ‘ this Constitution and the laws of the United States which shall 
be made in pursuance thereof—and all treaties made, snd which shall 
be made under the authority of the United States, shall be the su- 
preme law of the land; and the Judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State; to the 
contrary, notwithstanding.’ This is a part of the compact, and by it 
the Judges of the State Courts are unquestionably bound. But where- 
fore was there any necessity for the stipulation, if in every question 
requiring a construction of the Constitution, laws and treaties, the 
Federal Judiciary had appellate control over that of the States.” 

The answer is very simple. The first part of the article is to place 
beyond question the paramount authority of the supreme legislature— 
to assert its supremacy—the very thing which our Court argues so 
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hard to show that it is not, and to give a rule of construction. Giv- 
ing the Supreme Court appellate jurisdiction over the State Courts, 
does not necessarily give the laws and Constitution a paramount 
authority. And the last clause was intended to declare that Consti- 
tution and laws of higher authority even with State Judges;—so that 
if the Supreme Court of a State should contumaciously refuse to obey 
the Supreme Court of the United States, and submit to its authority, 
the Judges of inferior tribunals throughout the State might, by the 
oath which they have taken to support that Constitution, be compelled 
to obey that higher law, and to disregard the commands and decisions 
of their immediate superior. 

“The basis for the claim of appellate power to the Supreme Court 
of the United States, over the State Courts, is the assertion, that the 
judicial power of the United States is exclusive.” 

Judge Heydenfeldt thus states the argument of his adversary, and 
then proceeds to demolish it. We have read with great attention the 
arguments on this subject, and cannot find any such pretense set up 
by any one, except by Justice Johnson in his separate opinion. He 
agreed with his brethren in the conclusion arrived at, that the Su- 
preme Court had the appellate power in the cases enumerated in the 
Constitution ; but he did not arrive at his conclusion by exactly the 
same train of reasoning as the other Judges, and, therefore, he gave 
a separate opinion. In this, after arriving at the result that this 
revisory power exists, he expresses a doubt whether the power of the 
United States Court is not exclusive ;—a doubt, merely, but finally 
comes to the conclusion that it is not. The remainder of the Court, 
and the whole of the Court in the subsequent case, in 6 Wheaton, 
make no such argument; nor did any of the counsel; nor did any 
member of the Congress who passed the law ; nor did any one of the 
writers in the Federalist, the “able commentators” alluded to by 
Judge Heydenfeldt. On the contrary, the basis of the revisory 
power is placed by each and every one of them principally, on the 
paramount authority of the Supreme Government, the jurisdiction 
granted by the Constitution over certain cases and swbjects, without 
any restriction to any Courts, and the necessity of the case. Story 
argues that the exclusive jurisdiction must be vested in the inferior 
Federal Courts ; and the revisory power over the State Courts ex- 
tends precisely to those cases in which the jurisdiction is not exclu- 
sive. And Marshall says, ‘‘ That the Constitution and laws of the 
United States are involved in a case, and makes a part of it, may 
appear in the progress of a cause in which the Courts of the Union, 
but for that circumstance, would have no jurisdiction, and which of 
consequence could not originate in the Supreme Court. In such a 
case the jurisdiction can be exercised only in its appellate form. To 
deny its exercise in this form, is to deny its existence, and would be 
to construe a clause dividing the power of the Supreme Court, in such 
@ manner as, in a considerable degree, to defeat the power itself. All 
must perceive that this construction can be gratified only where it is 
absolutely necessary. We do not think the article under considera- 
tion presents that necessity.” 
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Here is no pretence of exclusive jurisdiction. On the contrary, 
there is an express recognition of concurrent jurisdiction. Having 
demolished this man of straw, the learned Judge proceeds to dispose 
of the objection, of the want of uniformity of decisions which would 
result, and the conflict of jurisdiction, both of which, he says, are in- 
cident to the judicial systems of every civilized people—a proposition 
which we respectfully submit,*is absurd. He instances the solitary 
case of the conflict between the Court of Chancery and the Common 
Law Courts (and he might have added the Admiralty Courts) in 
England ; a matter which resulted from their want of a written Con- 
stitution, and was no more incident to their judicial system, than it 
was to the solar system. The conflict arose because there was no 
Constitution to which to resort, to determine their respective preten- 
sions. But that was long ago settled, and there is no longer any 
conflict. It was accidental, not incidental. It was because both 
claimed to be sovereign and independant. The one was supposed to 
have the king in person, and the other claimed to have his conscience 
in keeping. This is the solitary instance cited, to show that conflicts 
of jurisdiction are necessarily incident to all judicial systems, and the 
only course is to let them fight it out. 

With equal brevity and satisfaction the other difficulty is disposed 
of : 

“‘ As to the uniformity of decision, no sound reasoner will pretend 
that it is attainable.” 

Why not? But if it is not, shall we, because we cannot attain 
absolute perfection, fly as far as possible the other way? Because 
we cannot attain absolute uniformity, must we have decisions as va- 
rious and discordant as possible? But let us see why the law laid 
down by one Supreme Court, will not produce uniformity. 

“Every State of the Union has her own Court. We know that 
the decisions of State Courts are various, and, upon important ques- 
tions, differ widely from one another. This want of uniformity in 
reference to subjects within the exclusive jurisdiction of the State 
Courts is certainly not less hurtful or inconvenient, than it would be 
in regard to those matters in which the Courts of the United States 
have concurrent jurisdiction.” 

You might with equal propriety say that the law in different States 
are different. What has that to do with the matter? The existence 
of a single Supreme Court in each State, secures a uniform interpre- 
tation of the laws and Constitution of that State, which is all that is 
desirable. Different laws and different interpretations of those laws 
may exist in different States, and we do not perceive that any very 
geat evil results from that. But what utter confusion would exist, if 
we had no Supreme Court in this State, and each District Court was 
left to interpret the laws in its own way. 

“But even in regard to the latter, the act of 1789 fails to secure 
uniformity. The appeal is only allowed where the decision of the 
State Court is adverse to the law of Congress or treaty, ete. If, 
therefore, the State affirms the validity of a law of Congress and 
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another State declares it void, if the Supreme Court of the United 
States sustains the latter, the rule will be different in two States.” 

This is not so. Until the Constitutionality of an act of Congress 
is questioned, there is but one rule, and that is in favor of the law. 
If it is declared unconstitutional, and the Supreme Court sustains that 
decision, then there is but one rule, and that is against the validity of 
the law. Until the decision of the Supreme Court there may be 
conflicting decisions, as there may be between our District Courts ; 
but is that any reason why there should not be one Supreme Court to 
decide the conflict ? 

We have shown that the weight of authority is all on one side, 
and that against the decision of the Supreme Court of our State. 
We have also endeavored to show that the reasoning of our Supreme 
Court is utterly fallacious, and fails to present even a plausible reason 
for questioning a rule, which, from repeated adjudications, ought to 
be considered forever and finally disposed of. We shall not attempt 
to present even a summary of the reasoning on the other side, as our 
limits forbid. 

The report of the case of Martin vs. Hunter’s Lessees, 1 Wheaton, 
304, covers seventy-four pages ; and the report of the case of Cohens 
vs. Virginia, 6 Wheaton, 264, covers one hundred and eighty-four 
pages ; and the arguments brought forward in these two cases, in sup- 
port of the jurisdiction claimed, are absolutely unanswerable. To 
give even an abstract of the reasoning would extend this article be- 
yond reasonable limits ; and as these reports are easily accessible to 
every one, it is sufficient to refer to them. We might refer, also, to 
hundreds of cases in the State Reports, and to those of the Union, 
where the jurisdiction is sanctioned and upheld. But it is only our 
purpose to examine this opinion ; to show that its reasoning is based 
upon false premises ; that it misstates the grounds and arguments of 
the other side, and the weight of authority; and that all the argu- 
ments brought forward in support of the decision are fallacies. 


LINES ON HEARING A BELL TOLLING THE MIDNIGHT HOUR, 


Hark! the midnight hour is tolling— , Now, afar, we hear, receding, 
Tolling sadly on the ear, Its last echos on the blast, 
Ushering, as it does, the morrow ; ’T is a day like those preceding, 
And thus onward through the year. Numbered now among the past. 
| 
| 
Listen now! how sad ‘tis stealing, | We may ~~ that bell from tolling 
As the last chime draweth nigh ; Forth the hours that pass away ; 
To our hearts the truth revealing, But we cannot stop the rolling 


That, like Time, we're born to die. | Of old Time, a single day. 
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FINANCE. 


ANONYMOUS. 


Tue keenest men in all creation are our financiers. Finance is a 
grindstone, which brings a yankee blade to a wire edge; and, espe- 
cially in this golden State of California, does it sharpen faculties to a 
razor-like keenness. Indeed, the times we have passed through, and 
are now passing through, would rub the green off most people, how- 
ever verdant by nature. In almost every class or profession there is 
some particular point of honor—some raw place which makes the sen- 
sitive point of attack; in the banking fraternity this is the verdant ;— 
the deadly affront is “‘to be come over”—to be humbugged. Forti- 
fied behind their money-bags, they are free from the necessities of 
life and unapproached by the public sympathies; and, therefore, the 
shafts of ridicule reach them through their plates of gold, unsoftened 
and unassuaged by any feelings of kindness or compassion. Above all 
want—representing only the creditor side of the Ledger, they are 
singularly prone to plume themselves upon their elevation—above the 
reach of being taken in. And when such a mishap does befall them, 
it is followed by a general explosion of laughter. To avoid this, the 
victim is forced to a very prudent silence, he does such acts of “‘ good” 
nature ‘“‘ by stealth and blushes to find them fame;” he is so modest of 
parading his good nature as to be extremely solicitous to conceal the 
fact, preferring to smart in silence, rather than writhe in the double 
pangs of loss of money and reputation for keenness, and amidst the 
jests and derisions of the commons, whose lively sense of wit is re- 
freshed with these exhibitions, as at a bear-baiting or a bull-fight. 
Such fancy scrip, however current in the saloons, is a good deal below 
par in the back parlor of the operator, who has thus unwittingly be- 
come the operatee ; and even discomposes his Anaconda digestion, when 
disposing of a fat contractor at the rate of five per cent. per month, 
cooked up in a running mortgage on a Peter Smith title. 

The “ Oily Gammon” of Finance was the late Henry Meiggs. He 
brought financiering up to the standard of a regular scientific system 
of swindling. He aspired to no less a distinction than to be the Mon- 
roe Edwards of California; indeed, if we could accredit the spiritual 
theory, we would be apt to believe that Meiggs was all the time en 
rapport with the spirit of the Jamented Edwards, who was his familiar, 
as Bacon and Swedenborg are of Judge Edmonds. Other men may 
have done a larger business than the lamented Henry, though this is 
not certain; they may have had more brilliant dashes; done more 
splendid larcenies in a sudden heat; but Meiggs was more systematic 
and continuous; more constantly on the stretch—more universal and 
more loyal to the felonious idea. Meiggs was a universalist in his creed 
of diabolic financiering. He devoured all of every sort—‘ from snowy 
white to sooty”—from the great banker to the small washerwoman. 
He was a shark that swallowed, indiscriminately, salmon and shrimp. 
He kept it going all the time, by day and by night, and at all times 
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of the night. He was eternally mortgaging, forging, swindling under 
false pretences, hypothecating. He seldom did any thing under the 
grade of felony; he never dared any danger below the dignity of the 
penitentiary. If he had been convicted for all his peccadilloes, the 
State would have been entitled to, at least, a thousand years of his 
life; and if his sins had been visited on his children, they would, in the 
three generations have been able to colonize a new Botany Bay. If 
he had lived in the State Prison for fifty years, still he would have 
swindled the State more largely than any body else; and fifty years 
would have been hardly a larger dividend than he made the Lumber 
Company declare on its stock. 

His manners certainly were captivating in the extreme; for the ad- 
dress that takes in a Banker, unquestionably is, in the highest degree, 
prepossessing. Meiggs had much of the bland—the gentle—the suavi- 
ter on modo :—but all these amenities are wasted in the banking-house: 
his voice was silvery—but the Bankers don’t care for that metal in 
the voice, if it is in the purse. He was very plausible, but the Banker 
begins to be suspicious when every thing looks too specious. Meiggs was 
a High-Church Episcopalian; but the Bankers, remembering who it was 
that drove some of their ancient and worthy craft from the temple, and 
who it was, that, carrying the bag, made that ignominious contract for 
the thirty pieces, have usually kept at a respectful distance from a relig- 
ion which brings up these reminiscences, and which, moreover, indulges 
in predictions and objurgations touching extortioners, usury and other 
the like subjects, in no high degree complimentary to the profession. 

If Meiggs had confined himself to the Bankers, probably no very 
violent outcry would have followed his exploits. The Commons, possi- 
bly, would have held, most unjustly, that he only “from the robber 
rent his prey;” and would not have felt much more indignant than 
a Cuban would feel at some fellow’s breaking the screw off the garote. 
But Meiggs carried the thing too far when he bilked his washerwoman. 
We have lived in California several years, and, therefore, do not con- 
sider ourselves competent to pass upon moral questions. We certainly 
disclaim ethical prejudices and superstitions; but, as the Yankee said on 
the Isthmus, when he saw a native hung by the guard, on a wager of 
his life played for with cards—we do think that was irregular. 

Well, Meiggs left. We take that to be a fixed fact; and we like to 
be certain of something, as the Hon. Mr. Harris, of Mississippi, said 
of Col. Johnson’s killing Tecumseh; though we have our own opinion 
of that—but, no matter ;—so we repeat—for when we do get hold of a 
fact, in San Francisco, we like to make the most of it—the scriptural 
Meiggs left—tta scripta est : and divers bulls and bears, like Lord Ullin, 
when his daughter took to the water, “ were left lamenting.” 

Having rigged himself out, and fitted himself up in his own galleon 
in true Cleopatra and Anthony style, he trusted Cesar and his for- 
tunes to the waves; and, though he had not put himself to the pains of 
bidding formal adieu, nor even given a circular valedictory, signing 
himself, as well he might, the public’s much indebted servant, it was 
soon noised abroad that he had gone. He took no ship-papers from 
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the Custom-House ; he needed none ; he wished to break the monotony 
of his reflections by forging them ; indeed, we suspect, by this time, he 
has forged enough for the whole merchant service, besides having 
“enough over” for the Russian fleet. Where he is gone, he did not 
leave word. We are inclined to believe he has gone to Petropo- 
loski, as the safest place he could find; and we should not be sur- 
prised if he was the Yankee who tolled the Allies up to where they 
were so well peppered, as he had a great genius for getting his friends 
into difficulties, probably looking, too, to a speculation in brass but- 
tons—a metal which he had always put to good account. But, speak- 
ing of Meiggs, we get to imitating him and wander off ; so must pull 
up. 
Mr. Joseph Jones, was a fore-sighted and fore-handed man ; he 
was as sharp as if he had received his early education in Thread- 
Needle Street and graduated in Wall Street. All Jewry could not 
teach him any thing of the mysteries of finance; for, beside the 
best Atlantic training, he had the rare advantage denied to the He- 
brew Patriarch and Prophets of Discount and Deposit—of having 
taken the higher degrees—the Royal Arch Chapter degrees in Cali- 
fornia,—when California was—something. He had borne the experi- 
ences of finance in California, from ’49 on, with an easy greatness that 
must have surprised himself. He could keep the run of the financial 
cards like a Faro Aabitué, moving the beans along the wire as a card 
turned up; and could calculate a failure toaday. Nothing fooled 
him; all the airs and fussy pretensions of men ruffling it out against a 
losing game, and putting on big appearances in the face of bankruptcy, 
only excited a grim smile as he saw through them like glass. He 
valued himself on securities; he liked security, as Falstaff hated it. 
He was learned in the science of hypothecation; he was pretty strong 
on mortgages; well posted on real estate, especially water-lots; knew 
the omnipresent Peter and the Alcalde Grants; but he was pro- 
found on scrip. If he did profess to know any thing—if he had a 
human weakness, it was his pride of knowledge of scrip. He loved 
scrip; it looked well—was easily counted ;—it could be turned, like a 
hot cake, from brown to browner; if it rose, it was so much made on 
the old stock ;—if it fell, it furnished so much more profit on the new. 
He delighted to speak of it. He named it often to praise; ‘ out of 
the abundance of the heart, the mouth speaketh.” He was fond of 
saying “‘ [t was something tangible; ” there was no question of titles,— 
no decisions of Supreme Courts could touch it; no juries could ignore 
it. It was like benevolence, it embraced every body; it was like law, 
it was a universal bond; it was like charity, it covered a host of faz- 
ings, and like charity, he wished it to begin at home ;—he liked the 
prudent, modest, safe way it did business-—appreciating itself at only 
half of its value—a charming and rare quality in California, and 
standing at the back of its friend, a promissory note, willing to be 
sacrificed by that terrible Dragon, “Five Per Cent.,” yet claiming only 
to be good for half it called for. But we must drop the metaphor ;— 
Mr. Jones could well afford to be partial to scrip; for scrip had 
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done a great deal for him. To his knowledge of the article he 
was indebted for a flourishing business and high position’in the emi- 
nent house of which he was the direction; a distinction the greater, 
inasmuch, as it was unsolicited, and he, for such a position, rather a 
young man. 

It was a source of very just gratification, therefore, that he saw the 
business under his charge growing larger and more profitable, and in 
two or three turns placing affairs, before in rather a ticklish condi- 
tion, on a firm basis. 

We can readily excuse his delight in seeing the scrip come in, and 
loans daily negociated at a rate which promised rich results to the 
operator ; in seeing a promissory ncte fortified behind a Controller’s 
Warrant double its size, like a little drummer behind a tall grenadier ; 
there was a show of strength and a sweet satisfaction in seeing a prom- 
issory nicely folded in a rich slip of scrip—which conveyed the idea 
of the honeycomb in Samson’s lion—and then as the clock ticked on, 
to know that Time, the Edaz rerum., joining partnership with the 3s 
and 5s per centum was slowly and surely consuming the reams of scrip, 
like metals in a powerful solvent, was enough to make a dyspeptic 
smile with a serene and pious complacency. 

Mr Jones, soon took the measure of Mr. Meiggs—as he thought. 
He knew that Mr. Meiggs’s business was very complicated. He had 
branched off—pressed—parrelleed—coppered on the ace—piled up 
transversely atross the table, and run the checks into the pot, 
until the Devil or any other financier could not keep the run of his 
own game. He knew that breaking with such a man was only a ques- 
tion of time ; and, seeing a good deal of Meiggs’s paper in the Bank, 
started to work immediately to get it out of the house ; in which effort 
he succeeded remarkably well. In vain Mr. Meiggs sought to bor- 
row—the house never had anything to lend; in vain were good notes, 
well indorsed, offered—Mr. Meiggs found the Bank always closed to 
him; in vain Mr. Meiggs offered real estate,—nothing could be done. 

At last, Mr. Meiggs desired an explanation: ‘‘ How isit, Mr. Jones,” 
said he, “that before you came into this house, I could get whatever 
money I wanted, and now I can get none, it matters not what security 
or names I offer ? 

Mr. Jones was a candid man—as a gentleman on the creditor side 
of the Ledger can afford to be, when nothing is to be made by being 
otherwise. Mr. Jones replied: “ Why, in candor,” (for whenever a man 
is going to say a disagreeable thing by a sort of cheating, he compen- 
sates himself for the other man’s feelings, by making a claim to candor), 
“Mr. Meiggs, since you ask the question, I will tell you frankly. We 
did not wish to let you have the money because we thought you were 
going to break; and, as to indorsers, whenever you go down, you will 
carry every body on your paper with you; and as to mortgages, we 
don’t care about doing any thing on them until titles are better set- 
tled! ” 

‘ But,” said Mr. Meiggs, “if those things don’t suit you, I can give 
you scrip.” 

The word scrip seemed to carry a charm to the ears of Mr. Jones. 
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It had a beautiful sound to him, quite drowning the music of 
“Lilly Dale” which the hand-organ was grinding out. He drew 
his chair closer to Meiggs; his manner fell from the judicial to the 
familiar ; his face relaxed and his voice grew cozy and gentle, from 
firm and magisterial. ‘ You said, Meiggs, you had scrip; why did’nt 
you mention that before? What sort of scrip?” 

Metces.—* Yes—scrip—lI said scrip—city scrip—warrants—almost 
all kinds.” 

Jones.—“ Why, if you speak of scrip, Meiggs, you begin to talk 
sensible. That’s just what I want. How much money do you want? 
When do you want it? We can let you have just as much money as 
you want on scrip.” 

Meices.—‘ Why, Mr. Jones, I only want about $15,000, and I 
want it to-morrow.” 

Jones.—“‘ But can’t you take more? $15,000 is not much money ; 
and could’nt you take it now? We can let you have from $50,000 
to $100,000 at five and a half; possibly at five ; and I would like to 
close it now, and have the thing all fixed up at once. For, you know,— 
Never postpone until to-morrow, etc.—and I like to do business on 
business principles.” 

Mr. Meiggs agreed in the general principle ; but thought probably 
there was an exception to the anti-procrastinating maxim, in the case 
of money at high interest, got before the borrower had any use for it; 
—which suggestion seemed, like Mr. Meiggs himself, to be quite 
plausible. 

So the consummation of the arrangement was postponed until the 
following day. 

The morning came, and so did Meiggs. He produced the docu- 
ments. They were received by Mr. Jones, a good humored smile of 
recognition illuminating his countenance. He turned the papers over 
one by one. They were countersigned by the Treasurer, but wanted 
the signature of the Mayor. Mr. Jones called Mr. Meiggs’s attention 
to the fact, and remarked that he prided himself on doing banking on 
business principles ; that, as they were just commencing important, 
and, he hoped, mutually profitable operations, it was very important 
to start right ; and, therefore, he suggested that the documents should 
be perfected before they proceeded further. Mr. Meiggs replied that 
the thing was all understood ; that the Mayor would sign the papers 
at any time. He had been too busy to do it before ; but it was all 
right. 

Mr. Jones, turning to the desk, hastily wrote a line to the Mayor, 
inquiring if the scrip was all right; and, if it were a good security ; 
and, slyly slipping the note and one of the warrants into the hands of 
a page, sent him off to the Mayor—keeping Mr. Meiggs amused in 
the meantime, by a little financial gossip, illustrating, to the great 
amusement of Mr. Meiggs, the aphorism that California was a bad 
country for a one-eyed man, by an account of some shrewd operator 
being taken in by an adventurous professor in the financial art. 

The page returned with the tidings that the paper was all right; 
and the operation was closed by the passing over to Mr. Meiggs of 
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$15,000 for $30,000 in scrip. It occurred to Mr. Meiggs, as he was 
about leaving, that his friends, Messrs. McGree & McGray, had got 
him to indorse a note for $5,000, which would be due the next day ; 
and he generously proffered to take it up with scrip—which he was 
suffered to do, and then the parties separated with mutual congratu- 
lations and expressions of regard. 

After Mr. Meiggs left the house, Mr. Jones turned to Mr. Bell, 
who was the assistant in the house, with some exultation ; and, after 
remarking how pleasant it was to do business on business principles, 
added that scrip was a thing he understood. ‘‘ Now,” said he, ‘‘ Meiggs 
may break as soon as he pleases ;—he may run off, but, (shaking the 
documents in his hand, and making an emphatic gesture), here is the 
scrip; here is something tangible ; here is the real stuff and no mis- 
take ; this is security ; we can go to bed on this; it is scrip when we 
go to bed—and scrip when we wake up.” 

The next morning after this interview, Mr. Bell suggested that the 
clerks had gathered a small savings-bank fund, and that it would only 
be generous to let them come in for a share of this Meiggs investment ; 
as it was the only five per cent. stock held, that they should have a 
showing ; it would encourage the young men to persevere in a laud- 
able course of economy and thrift; it would show them, by lively 
example, what men might make of themselves by integrity, fidelity 
and industry, in the banking line. But Mr. Jones would not hear to 
it. He admitted the benefit of the moral example ; but, then, they 
had duties to perform ; they ought not to give away the cream of the 
business ; scrip was something tangible ; it was like conscience, it 
ought not to be lightly parted with ; it was like generosity, it should 
be jealously watched over; it was like a house, it ought not to be 
split up and divided ; and so Mr. Jones, for these and other good 
reasons, put his peremptory veto on the proposition. 

The scene shifts. Meiggs took to the sea. His departure created 
a sensation even in San Francisco ; a sensation only equaled by that 
produced by the ringing of the bell of the Vigilance Committee, or 
the passage of the Beach and Water Lot Bill. And now Mr. Fred- 
erick Simmonds, hearing of Mr. Meiggs’s departure, and fearing it 
might injure his friends, the Bankers, stepped up to Mr. Jones, and 
putting his hand to his mouth, whispered—‘“ Jones—Meiggs has run 
off; is all right ?” Mr. Jones’s countenance lit up with a smile ex- 
pressing humor, keenness and self-complacency ; he whispered back— 
‘“* All—slick—as—a—gouge ;” and, then, as if a little excited at the 
reflection of the way he had got Meiggs, continued—‘ Simmons—if 
I do pride myself upon anything I ever did, it is this matter with 
Meiggs.” 

That same evening, just after dinner, Mr. Jones was sitting in the 
back-room of the Banking-House. He had been enjoying a comfort- 
able meal, and was now leaning back, with his feet upon a chair, 
smoking, the smoke gently rising, as he held the cigar lightly between 
his lips, at an angle of thirty-nine degrees; he was evidently in a happy 
mood ; profound tranquility possessed him; a bland serenity of soul, 
unbroken by a ripple of passion, or a thought of evil was his; this state 
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of mind, if not a virtue, is the best reward of it; if a selfish compla- 
cency, it leans to the side of benevolence or an intense good nature. 
Mr. Jones was thinking of Meiggs and of the list of killed and wound- 
ed the next morning’s bulletin would show, of his fraternity; and 
felicitating himself upon his own happy escape. He wasa fine-looking 
fellow, and as he lay stretched out in an atmosphere of complacent en- 
joyment, was no bad representation of Virtue crowned by Victory, 
yet modestly disclaiming or unostentatiously enjoying glory. We wish 
his portrait had then been taken! 

Alas! Alack-a-day! Ahus! We begin to wish we had not started 
this scribbling; for our nerves are weak, our sympathies strong, our 
benevolence unbounded as Meiggs’s larcenies ; and more, even, than 
for the fair Cyprians, who, next to the Bankers, most suffered by this 
inhuman monster, our compassionate nature mourns for shorn Israel. 
Our pen chokes as we go on—but we suppress our sighs and proceed. 

A customer came into the Banking-Room; Mr. Jones and Mr. Bell 
were present; Mr. Jones arose and offered him a chair. After some 
other words, he remarked that Mr. Meiggs had written a very singu- 
lar letter back, saying that he was ruined in character, and other 
things, leaving the inference that he had carried finance beyond swin- 
dling into felony; for even ¢hat can be done in California. Mr. Jones 
looked at Mr. Bell; Mr. Bell looked at Mr. Jones; Mr. Jones felt 
drawn towards the safe in which the warrants were, as strongly as if 
he were a magnet. The gentleman left. Again Mr. Jones looked at 
Mr. Bell; Mr. Bell looked at Mr. Jones; something must be said; Mr. 
Bell ventured to say he supposed there was no doubt the warrants 
were genuine; Mr. Jones replied a little tremulously—‘ There was no 
doubt.” Mr. Jones looked though asif something ailed him; his coun- 
tenance was not so pleasant—a faint expression like sea-sickness came 
over it—his swallow was a little choked; his cravat fitted him a little 
too tight. He looked again at the warrants, as earnestly as a poker- 
player at four aces, the third time, on a big bet;—there might be some 
mistake. He went up to see Shark ; Shark took the scrip to examine 
by the Register. They did not fit—There was no doubt; it was a 
forgery; Mr. Jones was sold. Why goon? The scene grows tragic. 
Something Mr. Jones had eaten the day before disagreed with him. 
He did not feel well. A prudent regard for his health confined him 
to his room for several days; and such was the strength of his mind 
that he rejected the condolences of his numerous friends. 

When he returned to the Banking-House, Mr. Bell, by way of say- 
ing something to amuse the mind of Mr. Jones, ventured to speak 
about Meiggs’s scrip—its tangibility—doing business on banking prin- 
ciples—Mr. Jones’s understanding scrip—the disappointment of the 
clerks in not being let in to the cream of the business and the like; 
but Mr. Jones drew up his tall form with a most commanding dignity 
and declared that if the important and solemn business of the house 
were interrupted by ill-timed levities, he should quit the establishment ; 
from which we infer, that, probably in consequence of his dangerous 
sickness, and the serious thoughts which such a state naturally induces 
in the mind of a banker, Mr. Jones did not relish Mr. Bell’s plea- 
santrics. 
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CALIFORNIA. 


BY L. H. SIGOURNEY. 


Lanp of Gold! New England greets thee, 
O’er the mountain and the main; 

With a sister's smile she meets thee, 
Youngest of our household train. 


Many a form her bosom cherish’d 
Dwells beneath thy sunny sky,— 

And their fond memorials brighten 
Every link of sympathy. 


She, mid rocks and storms was cradled, 
Mid the threat of angry foes, 

Then, in sudden, dreamlike splendor, 
Pallas-born, to vigor rose. 


Children of one common country, 
Firm in Union let us stand,— 
With combined endeavor, earning 

Glory for our Native Land. 


Climes of gold, and climes of iron, 
Climes that reap the bearded wheat, 

Climes that rear the snowy cotton 
Pour their treasures at her feet; 


While with tender exultation, 
She who marks their filial part, 

Like the mother of the Gracchi, 
Hoards her jewels in her heart. 


Hartrorp, Conn., November, 1854. 





THE ABSENT ONE, 


BY MRS. E. V. P. 


Do we miss thee at home? do we miss thee at home ?— 
While thou from thy loved ones in sorrow dost roam, 
Yes! our fire-side circle is lonely and sad, 

For we miss thy dear voice, that alone made us glad. 


We miss thee, dear one, in our walks and our rides: 
Each day seems to lengthen, though swiftly it glides; 
And moments, and hours, we count with our tears, 
And weeks seem to double, and months grow to years. 


I miss thee at meal time, thy plate is removed, 
(And also another's, whom fondly we loved); 

1 miss the fond smile that welcomed me there, 
And the heart never weary my pleasures to share, 


I miss thee at eve, when the moon in her pride, 

All regal in splendor, glides on with the tide; 

When the stars, growing pale, seem to fade from the sky; 
*T is then that I miss thee, and wish thou were by. 


When Nature hath sunk to a quiet repose, 

And slumber hath hushed all my griefs and my woes,— 
When silence comes down like a spirit of dreams, 

And broods o'er the mountains, the vales and the streams; 


Ah! then, in my sleep, how I bask in thy smile! 

And my heart leaps with gladness and joy for the while; 
But when gray morn awakes me, thy image is gone, 
And I pray for thy presence in tears and alone. 
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“GOING, GONE.” 


BY J. P. ANTHONY. 


Amipst the panorama of moving humanity, and the shifting fea- 
tures of the busy thoroughfares of San Francisco, the Auctioneer pre- 
sents himself prominently to our notice. His ‘‘ Going, gone,” the roll 
of his voice like the beating of a tattoo—his staccato exclamations 
arrest our attention as we pass along, and we walk into his sanctum ; 
for there is a vigor and earnestness in the tones of his voice, import- 
ing momentous matter, which we find it impossible to withstand. 
And what is the argument? Not a matter of life and death, nor yet 
affecting the well-being of the commonwealth, but the price, per- 
chance, of a very pretty lot of pants, and the auctioneer, observing 
our advent, forthwith sets his gaze upon us with an expression, as 
much as to say—‘‘ Yow surely have more sense than to see them 
knocked down at a price so preposterously low.” 

The sentences of our auctioneer are stereotyped on his brain, and 
he deals them out with a vigor and rapidity that must challenge ad- 
miration. You will never find him out in his part; he is ever ready 
on receiving his cue, the bids of his customers, whilst his oratorical 
efforts fall upon the tympanums of his hearers with the strength and 
regularity of a railway engine getting away. Our auctioneer is un- 
questionably a man of nerve ; the mastery over his features, which he 
so frequently displays, is positively prodigious. Fifty, a hundred dol- 
lars under the true value, shall he knock you down lots of his goods, 
and, beyond the declaration that it is particularly shamefully ruinous, 
he exhibits no further sign of his sufferings,—doubtless passing, like 
Hamlet’s, all outward show—puts up another lot, and his “ Going, 
gone,” is again heard, vigorous as ever. 

But, at times, our auctioneer is surrounded by a crowd, who, one 
and all, are so singularly obtuse, as not to percieve that he is actually, 
as he felicitously expresses it, “ throwing goods away,” and who, in 
spite of his best stereotyped rhetoric, will not raise their sweet voices 
in responsive bidding. At such a time it is that we are presented 
with a revelation of the genius—the divine fire that is within him,— 
the master strokes that elevate the profession, and make him truly 
great. Our auctioneer will pause, apparently astounded, dumb-foun- 
ded—surveying the company with a look of positive amazement, and 
then, suiting the action to the word, in a manner that the royal stu- 
dent of Elsinore would have pronounced faultless, ejaculate the stock 
sentence for the occasion, ‘‘ You are surely asleep; when are you going 
to wake up?” Our auctioneer, it will be observed, taxes not the 
crowd with being actually demented, downright insane ; no,—he con- 
tents himself with intimating, only, that they are, one and all, at the 
antipodes of “ wide-awakeism,” and most just and proper the charge 
in all verity,—that is, presuming to be the truth, the whole truth, and 
nothing but the truth, his asseveration that they are letting slip an 
opportunity of purchasing twice twenty-five per cent. under value. 
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And we see no reason why Mr. Going Gone should not have as much 
reverence for veracity as any amongst us. 

We are inclined to think that our auctioneer is a believer in spirit- 
ual manifestations, and that he is particularly favored in receiving 
communications. Nay, we have reason to believe that, when plying 
his vocation, he is ever surrounded by members of the invisible com- 
munity; and, would he but confess it, very useful auxiliaries, we opine, 
they are. That he appreciates their services is clear, for to them he 
knocks down some of his greatest bargains. Failing to discover the 
individual whose bid is always ready when wanted, we have sometimes 
thought that our auctioneer had an attendant, who, possessing the 
ring of Gyges, turned the stone towards his body when required, be- 
coming, forthwith, conveniently invisible. 

Would you imagine, reader, that Mr. Going Gone has a soul above 
buttons, that he is a man of the finest sentiment, of the most exquisite 
sensibility ? It is even so. Over yon collection of furniture, the 
household gods of a broken family, sent in by an unfortunate widow, 
think you, whilst chronicling them in his catalogue for to-morrow’s 
sale, a sigh does not escape him? Does he not think of the pale-faced, 
melancholy one, who, in her somber weeds, yesterday had an inter- 
view with him relative to the sale of her little property? Think you 
not the items to him tell their mournful story? Here is a rocking 
chair; and as our Going Gone marks it down, “ No. 5, a hand- 
some, &c., &c.,” be assured that he pauses in his task, whilst imagi- 
nation pictures to his mind’s-eye the wife, the mother, and on her 
knee the young prattler, who in that rocking chair shall prattle never 
more. Think you not he beholds the once sanguine father, who, with 
bright visions of a sunny future, had sought a new home on the shores 
of the Pacific, his footsteps dogged by misfortune, the avant courier 
of that broken spirit, and death, which have brought that rocking 
chair to the store of ‘Going, Gone?” Here is the piano, the paint- 
ings, the books; what evenings never to return—quiet, homely, happy 
evenings they speak of to our auctioneer, as he proceeds to number 
them with his best descriptive commentaries! Nay, perhaps, he is 
familiar with the history of the family who consigned them to be con- 
verted, by the alchemy of his voice, into dollars; and, as he heads his 
advertisement with the announcement of “ The property of a gentle- 
man leaving the country,” or ‘a lady giving up housekeeping,” think 
not, reader, that his imagination never soars away from the one 
thought,—how many dollars will he realize from the sale. Our auc- 
tioneer has but little ostentation about him. He may be paid to be 
an actor, whose sterling merits need not the adjuncts of the flaring 
footlights, the tinseled dress, and the scenic back-ground. The over- 
ture to his performance is given by a single bellman; his stage may be 
said to be the open street; his audience any body who may choose to 
enter his theater of well filled boxes. His emblem is a blood-red flag, 
which flutters in the breeze some hour or two ere he mounts the tub— 
rostrum we should have written ;—yet is it a question whether a ban- 
ner, displaying the figure of Mercury, would not be far more appro- 
priate, for as well as the messenger of Jupiter, was he not the God of 
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oratory, of merchandise, and of—no, we will not write the rest. Ye 
Grecians fill up the hiatus. 

The night Auctioneers and Cheap Johns are not to be included in 
the same category as our Going, Gone. They are a distinct species, to 
be found chiefly in Commercial Street and Long Wharf thorough- 
fares, which, probably, suggest to most of us thoughts of the Exodus 
and The Vicar of Wakefield. Here the most casual observer may 
see, every night, the descendants of Abraham with their unchanging 
social development, striking pictures framed in suits of clothes—as to 
us they seem, peering from their doorways with multitudinous pants 
and jackets dangling around them. Here, also, any night might be 
seen poor Moses buying of Jenkinson over again, and probably there 
are more Jenkinsons in our wonderful city than in any other gather- 
ing place of humanity in this sublunary sphere. Where in the wide 
world, we should like to know, can gold watches be sold as they are 
nightly sold here for a tenth of their value—ay, and the vendors grow- 
ing fat thereon? Science sublime! Alchemy most wonderful ! 

Jenkinson sold Moses the spectacles, and his descendants flourish 
in disposing of gold watches in California. 

“Tf not a sous in thy lank purse appear, 
Go, mount the rostrum, and turn auctioneer.” 


So wrote Juvenal, and we conclude as little or no capital was re- 
quired, the ancestors of our Cheap Johns in his days flourished. Be- 
neath the gleam of their bright lamps, the iron hardware of our Long 
Wharf gentry glitters brightly enough, which cannot, however, be 
said of their wit—that commodity being of the dullest and most meager 
character. And yet, withal, they succeed in drawing crowds, nightly, 
around them—a proof, perhaps, of the paucity of suitable cheap amuse- 
ments for the mass of our population. The only one of the fraternity, 
who possessed aught like originality, has recently departed from the 
scene which he graced for long, and if we may judge from the numbers 
that were wont nightly to assemble before his stand, with a respectable 
pile did he make his final bow to the public. Anecdote and snatches 
of song enlivened his commercial transactions, but amidst the loud 
guffaws which these contributions elicited, was ever to be heard the 
chink of incoming dollars. 

Another, who has also retired from the busy scene, animated the 
night by alternating the beating of a huge gong, with his own stento- 
rian voice, which, without exaggeration, might be heard half a mile 
off, inviting the public to walk in, and occasionally bellowing forth, 
‘‘Room for one more.” Thg rush that the latter announcement inti- 
mated, it is scarcely necessary to say, existed only in his fertile imag- 
ination;—the cry of ‘“ Room for one more,” going forth, not unfre- 
quently, when our night Auctioneer was alone in his glory. 

Milk and water copies, however, are they all, compared to the orig- 
inal Cheap John,—of whom an excellent portrayal was some time 
since presented at one of our theaters, under the Baker management, 
in Buckstone’s melo-drama of the ‘‘ Flower of the Forest ;’—and we 
would recommend the fraternity of Long Wharf, when that piece is 

















1855. ] To My Mother. 27 





again presented, to attend, that they may learn how degenerate a 
race they have become, when compared to their progenitors, who 
bivouaced in the green lanes, and did their spiriting in the country 
towns of Old England. 

Let us here leave the Auctioneers and the Cheap Johns to the 
tritons and minnows, alike wishing all prosperity. And when to 
mount the rostrum no more, their part, high or humble, in the great 
hurly-burly, shall be played out, may their last ‘‘ Going, Gone,” be all 
gentleness and peace! 


TO MY MOTHER. 


BY WM. C. P. 


When Nature's feeble strength compels 
The mortal frame to rest, 

And silently the dew-drop tells 
The bird to seek his nest, 

At such a time, ere sweetest sleep 
Assumes its influence mild, 

Thine eye appears, a watch to keep 
Around thy absent child. 


And then, methinks, thy voice so sweet, 
In accents mild and clear, 
With gentle chidings seems to greet 
My ever listening ear. 
. ~ son! before you dare to sleep, 
hink o’er the day that’s gone ;— 
No deed, no secret can you keep 
From God's eternal Son. 


“Think o’er the day that’s past and gone; 

Each action scrutinize ; 

For God doth keep for every one, 
A record in the skies. 

Invoke your heavenly Father's care, 
To hoe you through the night; 

And to His throne again repair 
When breaks the morning light. 


“Remember still, though years have flown, 

The lessons I have taught; 

And prove, though you're to manhood grown, 
You have forgotten naught; 

Did I but think thou hadst forgot 
The power of God to save, 

‘Twoull bring my gray and silken locks 
With sorrow to the grave.” 


Mother! chide on; I will not dare 
To act against thy will; 

Though age may fast upon me wear, 
Thou art my mother still! 

Although compelled on earth to part— 
No more thy voice to hear— 

Thy lessons to my childish heart 
Are still engraven there. 


Mother! weep not; thy orphan child 
Remembers still the care 

Which taught my heart, so young, so wild, 
To seek my God in prayer. 

And though we never more shall meet, 
On spacious earth’s domain ; 

In heaven we will each other greet, 
And never part again. 
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THE POEMS OF ALFRED TENNYSON. 


BY C. E. HAVENS. 


Tue poet and poetess, whose writings best express the philosophic 
subtility which is so characteristic of a certain class of minds peculiar 
to our age, are Alfred Tennyson, and Elizabeth Barrett Browning. 
In the writings of both, it is easy to trace a refined Transcendental- 
ism, which is not, indeed, entirely identified with the creed of those 
who profess to be teachers of this philosophy, but which so far coin- 
cides with it, as to leave no reasonable doubt as to what class of 
minds we must look to find a cause for this phenomenon in their poetry. 

The false philosophies of the age, in the Satanic disguises of spe- 
cious pretensions, and subtle sophistry, have perverted the intellectual 
truthfulness and power of many thinking minds, to a lamentable ex- 
tent, and have tempted them to debase the genuine coin of genius 
with an alloy, which must destroy its currency, when the fact becomes 
fully and popularly known. 

When Mr. Tennyson says, in his ‘‘ In Memoriam,”— 


“There lives more faith in honest doubt, 
Believe me, than in half the creeds.” 


he merely repeats what has been said a hundred times before, by men 
who possessed none of his genius and not one quarter of his sense. 
It is nothing more or less than a repetition of the philosophic slang 
of the times ; and we must confess we were both surprised and pained 
on finding Mr. Tennyson so far the dupe of the author of “The Vest- 
iges of Creation,” as to pen the following lines : 
“ They say, 
The solid earth whereon we tread 
In tracts of fluent heat hegan, 
And grew to seeming random forms, 
The seeming prey of cyclic storms, 
Till at the last arose the man, 


Who throve and branched from clime to clime, 
The herald of a higher race, 
And of himself in higher place, 

If so he type this work of time 


Within himself, from more to more; 
And, crowned with attributes of woe 
Like glories, move his course, and show 
That life is not as idle ore, 


But iron dug from central gloom, 
And heated hot with burning fears; 
And dipped in baths of hissing tears, 
And battered with the shocks of doom 
To shape and use. Arise and fly 
T he reeling Faun, the sensual feast ; 
Move upward, working out the beast, 
And let the ape and tiger die.”* 


* “Tn Memoriam,” p. 188. 
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And again, in “ The Princess,” we find the same idea repeated : 


“This world was once a fluid haze of light, 
Till toward the center set the starry tides 
And eddied into suns, that wheeling cast 
The planets: then the monster, then the man.” 


We can hardly believe Mr. Tennyson puts faith in any such non- 
sense as this, especially after the theory has been disclaimed and ridi- 
culed by the highest living scientific authorities. We are satisfied, 
however, with merely pointing out this bad philosophy which disfig- 
ures so much of our finest modern poetry. 

In attempting an analysis of our author’s poetry, the first thing 
that arrests the attention, is the melody of words,—the musical sim- 
plicity of style. With the exception of Milton and Coleridge, he is 
surpassed by no other English author in this respect. The first stanza 
of the first poem is an illustration at hand. 

“ Where Claribel low-lieth 
The breezes pause and die, 
Letting the rose-leaves fall: 
But the solemn oak-tree sigheth, 
Thick-leaves, ambrosial, 
With an ancient melody 


Of an inward agony, 
Where Claribel low-lieth.” 


We know of nothing in Milton’s “ Lycidas,” more musical than the 
following from the ‘“ Lotos-Eaters ” : 
“Why are we weighed upon with heaviness, 
And utterly consumed with sharp distress, 
While all things else have rest from weariness ¢ 
All things have rest: why should we toil alone? 
We only toil, who are the first of things, 
And make perpetual moan, 
Still from one sorrow to another thrown: 
Nor ever fold our wings, 
And cease from wanderings, 
Nor steep our brows in slumber’s holy balm; 
Nor hearken what the inner spirit sings, 
‘There is no joy but calm!’ 
Why should we only toil, the roof and crown of things?” 


“The effects of poetry,” observes Madame de Stael, “‘ depend still 
more on the melody of words, than on the ideas which they serve to 
express.” The former appeals to the senses; the latter to the intel- 
lect ; and we venture to say that the power of poetry over our emo- 
tional nature will be in proportion to the perfection of melodious ex- 

yression. 

, Tennyson’s versification is faultless. The delicacy of his ear does 
not allow a single verbal discord to pass unchallenged, and all the 
resources of the English language appear to have been laid under 
contribution by him in the selection of forcible and harmonious 
words. 

It is evident also that Tennyson’s genius is eminently constructive. 
He is a pains-taking artist of refined taste, in love with his profession, 
and in all probability as fastidious as Gray in the finish of his poeti- 
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cal productions. Rhyme is an ornament, and is not a necessity of his 
Muse. The exquisite melody of ‘ The Lotos-Eaters,” is equaled in 
his ‘‘ none” and “ Morte d’ Arthur,” where he exhibits a great 
knowledge of musical effect in the subdivision of his sentences. 

The inventive faculty, which Southey, of all modern poets possessed 
in the largest measure, is almost entirely wanting in Tennyson. We 
could hardly conceive the possibility of his writing a continuous epic. 
His genius delights in short flights. He rises like the lark into the 
Heavens, floods the blue concave with melody, and descends again to 
his lowly nest. In “The Princess,” he has atoned for a deficiency of 
plot, by strewing songs and idyls along our pathway, and presenting 
a variety of separate pictures, abounding in a gorgeous description of 
details. 

In common with Smith and Bailey, his poems abound in striking 
expressions; but his superiority over the former becomes abundantly 
evident, when, leaving details out of view, we base our judgment 
upon the general effect. The “smart sayings” of the Smith tribe 
are connected together by a series of inanities and sounding verbi- 
age, which might better be written in prose, or not written at all. 
No “pillared marbles rare,” or ‘‘ generous arches,” are built into or 
thrown over the blank interstices! The genius of these moderns is 
spasmodic to a frightful degree. 

The poetry of Mr. Tennyson abounds in one grand defect; in the 
constant use of similes, instead of metaphors. There are too many 
comparisons and “likes.” Genuine poetry is metaphorical. The ideas 
and images are parts of a symmetrical growth, and cannot be disjoined 
without violence done to the one or the other. They are thrown out 
simultaneously from the mind of the poet, and involve each other in 
the expression. They are fused in the alembic of the soul. A man 
of mere taste and sensibility would, in writing a poem, make use of 
similes. Having expressed an idea, he would next employ his taste 
and talent in finding a suitable illustration, and he would connect the 
two together by the word “like.” Such poetry may be very choice 
in its language, and very beautiful in its sentiments; but it will also 
be sadly wanting in enthusiasm and life. 

We would not be understood as affirming that our author never 
makes use of metaphorical language ; on the contrary, the following 
quotations sufficiently refute the falsity of such an assertion : 


- 


‘Not like that Arthur who, with lance in rest, 
From spur to plume a star of tournament, 
Shot through the lists at Camelot, and charged 
Before the eyes of ladies and of kings.” 
° Vol. 1, p. 224. 
“ quoted odes, and jewels five-words-long, 
That on the stretched fore-finger of all Time 
Sparkle forever.” 





Vol. 2, p. 184. 
“Nor dare she trust a larger lay, 
But rather loosens from the lip 
Short swallow-flights of song, that dip 
Their wings in tears, and skim away.” 
“In Memoriam,” p. 76. 
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“ Be near me when I fade away, 
To point the term of human strife, 
And on the low, dark verge of life, 
‘The twilight of eternal day.” 
“In Memoriam,” p. 18. 
“ And all the bugle breezes blew 
Reveillée to the breaking morn.” 
“In Memoriam,” p. 99. 


Nor can we refrain from quoting the following beautiful similes : 
“yonder cloud 





That rises upward always higher, 
And onward drags a laboring breast, 
And topples round the dreary west, 
A looming bastion fringed with fire.” 
“In Memoriam,” p. 81. 
“No longer caring to embalm 
In dying songs a dead regret, 
But like a statue, solid-set, 
And moulded in colossal calm.” 
“Yn Memoriam,” p. 209. 


“The gemmy bridle glittered free, 
Like to some branch of stars we see 
Hung in the golden galaxy.” 
. . — “Lady of Shalott.” 


It will be noticed how, in all these qnotations, the art of allitera- 
tion is made to produce a musical effect. 

Mr. Tennyson has been a close observer of the peculiar scenery with 
which he has been surrounded, and its influence upon him is easily de- 
tected in his poetry. His faithful descriptions of nature have all the 
truthfulness of the Dutch school, idealized by a powerful imagination. 
His imagination abundantly saves him from the charge of being mere- 
ly an imitative poet. One touch of his magic pen summons Nature 
before you, dressed out in its holyday garb, and glowing with ideal 
beauty. He loves Nature with a poet’s heart. Whether he is describ- 
ing the ‘“‘sullen” yew standing in its ‘‘ thousand years of gloom,” the 
“towering sycamore” with all its “breadth and highth of foliage,” 
the “ whitening ” willows, the “‘ quivering aspens,” the “tangled water- 
courses, shot over with purple and green and yellow,” the “ brook that 
loves to purl o’er matted cress and ribbed sand, or dimple in the dark 
of rushy coves,” the “ridged wolds,” or the “landscape winking 
through the heat,” we detect the same close observation, the same 
wonderful power of description, the same overflowing heart worship- 
ing at the footstool of its enthroned ideal, the same wnigue and re- 
markable faculty of entering at once into the spirit of Nature, and by 
one master-touch, embodying the essence in language sure of Immor- 
tality. 

The sacredness of the subject hardly redeemed Mr. Tennyson from 
profanity in the use of the following lines: 

“ But brooding on the dear one dead, 
And all he said of things divine, 
(And dear as sacramental wine 

To dying lips is all he said).” , 
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And we thought it an instance of bad taste in our author to say, 
“That not one life shall be destroyed, 


Or cast as rubbish to the void, 
When God hath made the pile complete.” 


The picture of Mariana’s loneliness in the moated Grange, can- 
not be too highly commended. Every accessory that can highten 
the image of desolation is wrought up with inimitable skill. The 
‘crusted flower-pots,” the “rusted nails,” the “ weeds,” the “ flitting 
bats,” in a twilight sky, the ‘“ glooming flats,” the “‘ shadow of the 
poplar ” that falls across her bed, the creaking hinges and mouldering 
wainscots, the ticking clock and ‘“ thick-moated” sunbeams, are all 
combined to intensify the picture of vague hope and utter desolation. 

We read the following poem over, lately, on one of those sweet, 
calm October days, when the landscape is lapped in haze and delight- 
ful warmth, the upland glowing in golden beauty, the beach and ma- 
ple tinged with orange and scarlet, and no words can do justice to 
the poetic genius which has conveyed to us in such harmonious lan- 
guage the spirit of the scene: 

“Calm is the morn, without a sound, 
Calm as to suit a calmer grief; 
And only through the faded leaf 
The chestnut pattering to the ground: 


Calm and deep peace on this high wold, 
And on these dews that drench the furze, 
And all the silvery gossamers 

That twinkle into green and gold: 


Calm and still light on yon great plain, 
That sweeps, with all its autumn bowers, 
And crowded farms, and lessening towers, 

To mingle with the bounding main: 


Calm and deep peace in this wide air, 
These leaves that redden to the fall; 
And in my heart, if calm at all, 

If any calm, a calm despair: 

Calm on the seas, a silver sleep, 

And waves that sway themselves in rest, 
And dead calm in that noble breast 
Which heaves but with the heaving deep.” 


The beauties of Tennyson are not surface beauties. He gives the 
spirit of a scene as it strikes the soul, not the form as it strikes the 
eye. He cannot be appreciated without study and a prolonged ac- 
quaintance. He writes for the refined and educated ; for men and 
women the boudoir and drawing-room. He must stand as the repre- 
sentative of the aristocracy of intellect in the republic of letters This 
fact must forever keep his writings from a wide and extended celeb- 
rity. But to those who have once looked in upon his noble soul, 
through the transparent medinm of his works, and made themselves 
acquainted with the movements of his extraordinary intellect, he must 
become valued and loved in a degree, that no other modern poet, with 
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the exception of Wordsworth, is able to command. Much as he de- 
lights in the past, his sympathies are strongly on the side of progress, 
spiritual elevation, and a higher state of humanity. He is a man of 
the times. 


“ Ah! when shall all men’s good 
Be each man’s rule, and universal peace 
Lie like a shaft of light across the land, 
And like a lane of beams athwart the sea, 
Through all the circle of the golden year.” 


His faith in humanity is strong. He believes that 
“+ through the ages one increasing purpose runs, 
And the thoughts of men are widened with the process of the suns.” 


and looks forward to a more perfect union and harmony of the sexes, 
that shall bring the statelier Eden back to men. 


“ Then reign the world’s great bridals, chaste and calm, 
Then springs the crowning race of humankind.” 


Nevertheless, he acknowledges, that the age of struggles must pre- 
cede the age of peace, 


“that which we are, we are; 
One equal temper of heroic hearts, 

Made weak by time and fate, but strong in will 
To strive, to seek, to find, and not to yield.” 





In scenes of pathos, Tennyson excels. We are not sure that fen- 
derness is not the prevailing characteristic of his poems. Surely 
nothing can be more affecting than the touching simplicity of the 
“ May Queen,” and “ New Year’s Eve,” and the following scene from 
“The Princess,” where the proud woman is humbled, is the very 
quintessence of moving sensibility: 


“Pale was the perfect face ; 
The bosom with long sighs labored; and meek 
Seemed the full lips, and mild the luminous eyes, 
And the voice trembled, and the hand. She said, 
Brokenly, that she knew it, she had failed 
In sweet humility; had failed in all; 
That all her labor was but as a block 
Left in the quarry; but she still were loth, 
She still were loth to yield herself to one, 
That wholly scorned to help their equal rights 
Against the sons of men, and barbarous laws. 
She prayed me not to judge their cause from her 
That wronged it, sought far less for truth than power 
In knowledge: something wild within her breast, 


A greater than all knowledge, beat her down. 
* * * * * * 





Her voice 
Choked, and her forehead sank upon her hands, 
And her great heart through all the faultful past 
Went sorrowing in a pause I dared not break.” 


In common With the best English poets, after Shakespeare, our 
author is possessed of a fund of genuine humor. ‘True, it is confined 
to a few exhibitions, but these sufficiently indorse its currency. Am- 
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phion reminds us of our Yankee Lowell and Saxe, and Wil Water- 
proof’s Lyrical Monologue smacks of the good old times of Oliver 
Goldsmith. We think that Tennyson is deficient in spontaneity. No 
agitation accompanies his conceptions. He is not lifted on the wings 
of imagination from off his feet. He does not lose sight of the solid 
earth whereon we tread. His spirit is not whirled on the storm Eu- 
roclydon of impassioned ecstasy, or cradled in the dreams of an hero- 
ic trance. His eye is ever turned inward upon his own soul. His in- 
tellectual plummet sounds the depths of personal experience. He 
sits in solitude and silence to watch the fleeting impressions of the 
hour, to catch the far-off whispers of the spirit-land. His poetry 
does not resemble the living plant, crowned with the flower of impas- 
sioned genius, and redolent of incense ; it rather reminds us of a del- 
icate mosaic, wrought up by infinite pains to some artistic and beauti- 
ful design. 

But we must bring this criticism to a close. When we first took 
up our pen, we feared lest the excessive admiration we entertained for 
the poet and the man, should blind us to his faults and make us too 
indulgent of his errors. We hope we have not spoken in any case too 
harshly. Surely it is an honorable task to point out the faults of 
those whom we love and esteem; and in this case, the man who has 
so well shown his affection for others, must be deserving of our best 
and highest regards. 

Since Spencer wrote, English literature does not furnish a record 
of grief, so eloquent, as that which Alfred Tennyson has planted on 
the tomb of “ Arthur Henry Hallam.” The intellect and the heart 
met over that mausoleum, and the grave of the dead witnessed the 
epithalamium of love and sorrow. The stroke of Omnipotence which 
laid Arthur Hallam low on the shores of the Danube, almost crushed 
the heart of another that beat upon the banks of the Severn. But 
though the spirit of Tennyson could not fully comprehend the myste- 
ry of that dispensation which took from him the half of life, he turn- 
ed it to wise and noble ends; and the event which dictated the fol- 
lowing lines, constituted the greatest epcch of his experience : 

“ Break, break, break, 
On thy cold gray stones, oh sea! 
And I would that my tongue could utter 
The thoughts that arise in me. 


O well for the fisherman’s boy, 

That he shouts with his sister at play! 
O well for the sailor lad, 

That he sings in his boat on the bay! 


And the stately ships go on 
To the haven under the hill; 

But, oh for the touch of a vanished hand, 
And the sound of a voice that is still! 


Break, break, break, 
At the foot of thy crags, oh sea! 

But the tender grace of a day that is dead 
Will never come back to me.” 
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MY GRANDMOTHER ’S KITCHEN. 


BY J. SWETT. 


Many years have gilded away since I last trod the nicely scoured 
floor of my aged grandmother’s kitchen, and strangers now gather 
around its sacred hearthstone ; yet I well remember the old fashioned 
room, and, though far away from the old homestead, pleasant memo- 
ries come floating through the mist of years ; and often, as to-night, 
in the stillness of my chamber, I am living over again the days when 
I reveled in my grandmother’s antiquated hall. 

Are there not many in whose minds the return of the holidays calls 
up home scenes, which, like old paintings in a picture gallery, have 
grown dim and dusty through the lapse of years? The old farm- 
house in which my grandfather lived, was one of those magnificent 
two-storied shingle palaces found scattered all over New England ;— 
erected when timber was abundant and sturdy settlers seemed disposed 
to use as much of it as possible. 

Its unpainted walls were black and weather-beaten; warped clap- 
boards, which had loosened their rusty nails when the winds howled 
round the house, clattered mournfully against one another; the roof 
was overgrown with green moss, which drew a precarious subsistence 
from the decaying shingles ; huge chamber windows were filled with 
boards instead of glass, and the whole air of the old building was 
that of some giant-framed old settler, with a face bronzed and hard- 
ened by exposure, and a muscular form clad in a plain, homespun suit 
of tow and linen. Though the storms of half a century had rocked 
the frame-work of the old house, its timbers were staunch and sound, 
and, like an old aristocrat, it looked down in contempt on the thin, 
white walls of the jaunty little modern cottages, springing up like 
mushrooms in the neighboring village. 

But when its large rooms, in long winter evenings, were warmed by 
blazing fires in huge fire-places, the interior of the old farm-house 
brightened up, put on a cheerful smile, and stood the representative 
of New England character ;—cold, rough and uninviting to the eye 
of strangers, but concealing a central fire of deep feeling and true 
sympathy. 

The kitchen, which would have contained a dozen California cook- 
ing cells, extended two-thirds the length of the house, and, being of 
proportionate width and hight, in addition to ordinary uses served 
us a grand hall for dances, apple-bees, quiltings and huskings. 

The fire-place, which could conveniently swallow half a cord of 
wood at a mouthful, had a monster oven on one side, and on the 
other, a small seat, where, if the fire was not too hot, one could sit 
and study the stars twinkling over the top of the chimney. 

The brick-work just over the fire-place, upon which my grand- 
mother used to sharpen dull case-knives, with a skill absolutely mar- 
velous—was worn quite smooth ; and higher up, close to the plaster- 
ing, were four curious little recesses, sunk into the solid masonry, into 
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which I could just peer by, standing on tip-toe in one of the high 
kitchen chairs. 

They gave rise to much speculation in my youthful mind, and it 
was quite an epoch in my childish existence, when my curiosity was 
fully satisfied by ascertaining their use and contents. 

My grandfather’s cider-mug, pipe, tobacco and iron tobacco-box 
were deposited in one; in another, my grandmother’s silver-bowed 
spectacles, in a red morocco case, her tin snuff-box, with a very curi- 
ous lid, a plethoric little three-cornered pin-cushion, filled with pins 
and darning needles, a tin case of knitting-needles, and sometimes her 
knitting-work and a big ball of stocking-yarn; the third was orna- 
mented with four copies of ‘‘ Dudley Leavitt’s Almanac,”—blackened 
by smoke, worn by much turning, and tied together at the corners by 
a waxed end,—an old pocket Bible in fine print, a Methodist Hymn 
Book, aud a well-thumbed volume of “ Pilgrim’s Progress,” with a 
startling frontispiece of Apollyon and Christian engaged in terrible 
conflict ; and the last was usually found to contain a bunch of matches, 
some iron candlesticks, and four smooth-faced flat-irons. 

Upon the hearth-stone of native undressed granite—worn smooth 
by long use—stood a sturdy pair of wrought andirons, grim and 
black, leoking sullenly at the sooty back of the fire-place. 

Above these swung a huge crane, hung all over with crooked hooks 
of various sizes, from the largest of which was suspended a monster 
tea-kettle of cast-iron, which, when tortured and roasted by a blazing 
fire, always manifested its agony by mournfully singing, or getting 
into a blustering passion and blowing off its heavy cover. 

Yet, in spite of its asthmatic habits, the old black kettle always 
did its duty, and supplied my grandmother’s little pet earthen tea-pot 
with a liberal daily allowance of hot water from its iron snout. 

At one end of the kitchen was a long row of ‘“ dressers,” with the 
lower shelves filled with milk pans of heavy earthenware or bright tin, 
while, on the upper were regularly ranged rows of pewter plates. 

Two heavy platters, broad as the disc of the sun or the shield of 
Achilles, were flanked on either side by a host of little round pewter 
satellites, which, when scoured up by my grandmother’s busy hands, 
shone like massive silver, and seemed a system of brilliant little full 
moons. 

My grandmother regards these with peculiar affection, for they 
were the pride of her wedding dowry. 

On the uppermost shelf was conspicuously arranged her China tea- 
set, with its diminutive plates, flat saucers and Lilliputian cups, on 
which were printed funny little Utopian landscapes. 

When the old fire-place was filled with a bountiful supply of dry 
rock-maple, and huge pitch-pine knots as an extra stimulus, and the 
flame went warring up the great throat of the chimney like a volcanic 
fire, a kindred little mimic fire danced about the dressers, and blazed 
from the resplendent faces of the king and queen of platters. 

Close by the dresser in a corner of the kitchen, stood the old-fash- 
ioned eight-day clock, holding up its aristocratic head, and looking 
down with sovereign contempt, whenever the parlor door was opened, 
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on a little insignificant Yankee wooden time-piece, which modern inno- 
vation had placed on the parlor mantel. 

How I loved to peep into that old clock, to watch the swinging of 
its great brass pendulum; or, standing in a chair, to peer into the 
mysterious little window in its head, where could be dimly seen a con- 
fused mass of wheels and pivots. This old clock was one of the family. 
It had ticked away the happiest years of my worthy grandparents. 
Its calculating face had seen my grandmother change from a beau- 
tiful bride to a wrinkled and kind hearted old lady; it had seen my 
grandfather transferred from a sturdy young farmer, exulting in his 
strength, to an old man in the “lean and slippered pantaloon;” it had 
watched over a large family of sons and daughters, trained up to 
habits of industry, frugality and economy, and had seen them, one by 
one, go forth into the world; it had seen many a “‘ parring bee,” and 
ticked away the small hours of many a husking feast; it ticked away 
the dying moments of both my grandparents, and for aught that I 
know, is fagging on as when I last saw it, unconcerned and unmoved 
as if nothing ever happened to the family circle, that once loved and 
cherished it. Close by the clock, always stood a great rocking-chair 
with a high perpendicular back, one wooden arm curiously turned, a 
leathern string in place of the other, and a great leathern cushion, 
which had once been used as a ‘pillion,” in days when my grand- 
mother and father used to ride together to church on Sunday. 

Near the rocking-chair stood a little round light-stand, covered 
with a white linen cloth, on which lay the “old family bible,” whose 
time-colored leaves I so often turned, to look at the “‘ Family Record,” 
read chapters full of old-fashioned s’s, so much like f’s, that I could 
detect no difference, and hunt for pictures of Moses, the Creation and 
Deluge. Over the entry door hung an old ‘“ Queen’s Arm,” laid up 
in ordinary, except on the Fourth of July. I regarded that old mus- 
ket with peculiar veneration; for it had seen some service in its day, 
and was carried on my grandfather’s shoulder in some hard fought 
battles of the Revolution. Its stock was heavy and clumsy, like those 
clubbed with effect on old Bunker’s Hill, and the rust-eaten barrel 
had a muzzle like a six pounder. Butrit was a stauch old “‘ Revolu- 
tioner,” and I looked up to it with pride, and felt my young heart 
beat, as my grandfather would tell me of his battles and sufferings in 
the “‘ Times that tried men’s souls.” It was a dear old relic, which 
taught me the first lessons of patriotism; but the ‘old arm” eventu- 
ally fell into the hands of Vandals, and I know not now where it is. 
At the window, which opened on the garden, stood the tea-table, on 
which my grandmother used to spread a cloth, white as the driven 
snow, and place her blue tea-set with curious little cups and saucers, 
on which was painted—if memory serves me right—a rural scene of a 
Chinese bridge and cottage, a Yankee girl seated on a three-legged 
stool milking a horned cow, and a back ground of palm-trees, lions 
and flocks of sheep. 

But such delicious sage tea as my grandmother poured out into 
those queer cups! I remember the flavor to this day! and the delect- 
able little cup custards—I shall never forget them! 
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My dear old grandmother, she little thought, while sweetening 
those cups of tea, she was sweetening the whole life of her little pet, 
to whose lips the bitter chalice was destined to be often pressed. 

And, now, far away from the old kitchen, far distant from the friends 
of New England, the family circle is broken—ah! nevermore to meet to 
earth, those early memories come back to me like ministering angels. 


ELEGY UPON THE DEATH OF A BELOVED FATHER. 


BY FREDERICK CRICHTON. 
ALL this still legible in memory’s page, 
And still to be so to my latest age, 
Adds joy to duty—makes me glad to pay 
Such bhouor to thee as my numbers may ; 
Perhaps a frail memorial—but sincere ;— 
Not scorned in Heaven, tho’ little noticed here.—Cowrer. 


Father, farewell! no more on earth 
Thy form shall meet our view ; 
In vain. in homage to thy worth, 
Our tears thy grave bedew; 
No more thy presence glads our sight— 
No more thy words our ears deligbt; 
Quenched is thy spirit’s gentle light— 
Stilled is thine heart, so true. 


No more shall anguish thrill thy breast, 
Nor sorrow cloud thy brow; 

No torturing pain disturbs thy rest— 
Calm are thy slumbers now. 

Full long, life’s burden thou didst bear— 

Full long its bitterest trials share; 

Yet still, mid all thy woes and care, 
A patient sufferer thou! 


Thy steadfast love our hearts must tell, 
For words are all too weak, 

Deep in our memories e’er will dwell 
Feelings we cannot speak. 

The love of friends, the world may know, 

But thine was such as passeth show; 

It warmed thine heart with inward glow, 
And brightened on thy cheek. 


Again we mingle in the crowd— 
The rush, the throng of life, 

While thou liest peaceful in thy shroud, 
Deaf to its cares and strife; 

Yet ever mid the wild turmoil 

That round us keeps perpetual coil, 

Thy memory shall cheer our toil— 
Soothe pains ‘neath which we writhe. 


Green be the turf above thy head; 
There may the spring-flowers bloom, 

And all their balmiest odors shed 
Around thy lowly tomb. 

There may thé early lambkins play, 

The sky-lark carol all the day, 

And nightingale, with sweetest lay, 
Enchant the evening's gloom. 


Father in Heaven; who hear’st the prayer 
Of every child of thine— 

Give us thy grace our lot to bear, 
Nor at our loss repine. 

Give us the hope again to meet 

The lost, the loved in Heaven to greet— 

And, strengthened by that hope so sweet, 
We to thy will resign. 














SCIENTIFIC. 


[Our readers‘are aware that, prior to the great exodus for California, much of the interior, and 
almost the entire western portions of our continent were comparatively unvisited by scientific 
research. The meteorology, the geology, the fossil remains, the ruins of cities and other eviden- 
ces of a great and intelligent people who exist no more, the climatology, and even the geography 
of this section of the world, remained, as it were, sealed books. Within the last eighteen months, 
however, many interesting and valuable fragments of scientific information have made their way 
into light, through the medium of the dailies and weeklies of California. It is our intention to 
devote a few pages each month to the compilation of these various notices, accounts and descrip- 
tions of archeological and geological facts, and natural phenomena, in the hope that, by thus 
gathering the fragments, (almost useless in their present state), and presenting them in a connect- 
ed, and, as far as possible, systematic form, we shall be able to supply a want which must have 
been long felt, not only by the scientific men of California, but by those of our readers in general, 
who are desirous of being, to say the least, not altogether uninformed when the archeological, the 
geological history, and, in general, the past condition of their adopted soil, shall be the theme of 
conyersation.—Ep. Pion£ER.] 


FOSSIL REMAINS. 
No better preface to this chapter of the scientific department could be made, 
than that furnished by the remarks of Dr. W. O. Ayers, in his report of the 
meeting of the California Academy of Natural Sciences, Oct. 30, 1854. 


“In many instances,” says he, “and at various points within the State, during the last five years, 
fossil bones have been brought to light, in mining operations, in digging wells, ete. A few of these 
are still in existence, though by far the greater portion, so far as we can learn, are hopelessly lost. 

It is most earnestly to be desired that those who have now in their possession any such fossils, 
or who may in future make discoveries of them, will preserve them with great care, and take 
measures for their proper study and investigation. 

The subscriber will be very glad to receive fossil remains, from any and every portion of the 
State, and will endeavor to make them subserve the true ends of science. It may be remarked 
that a public collection is much more suitable for the preservation of objects of such interest, than 
any other can be, as it renders them more generally available. And any specimens that may be 
sent, as here requested, unless the donors direct otherwise, will be deposited ‘in the name of the 
donor) with the California Academy of Natural Sciences. Specimens, of which the owners may 
wish to retain possession, will be returned with care, as soon as accurate examinations and draw- 
ings can be made of them. 

it is scarcely possible to over-estimate the value of a careful study of remains, such as those 
here mentioned, more particularly in a region where geological results bear so vitally on the in- 
terests of the community, as they do in California. The same cataclysm that buried the elephant 
and his brother monsters, and swept away the palm groves and luxuriant forests in which they 
had sported, brought the gold where it now lies, within our reach. 

Every item of information concerning specimens, which may be forwarded, as to the depth at 
which they are found, the rock, clay or sand in which they lay, etc., will add much to their value. 
Even fragments of bones are worthy of aa since a very small piece will often reveal 
the character of the entire skeleton, and, of course, of the animal which it once supported.” 


In confirmation of the justuess of the position assumed by Dr. Ayres, at the 
close of the above remarks, the reader need only to be referred to the researches 
of the celebrated George Curvier, of whom and his studies and labors in com- 
parative and fossil anatomy, Jules Janin thus enthusiastically speaks: 


“He was one entire science in himself,—I had almost said, he was every science; he was in 
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every respect, of the family of Gallileo and Newton, of those men who at a single bound, attain 
the limits of the world. It was in the saloons ot comparative anatomy, in the midst of their long 
series of skeletons, and in comparing modern fragments of bone, with these old worm-eaten bones 
of dead bodies which come to us from the deluge like so many fabulous vestiges of another uni- 
verse, that George Cuvier was astonished by the startling discovery, that the greater part of those 
fossil bones had no analogies among those of living beings. Without doubt, those animals, of 
whom he did know even the name, had lived upon the earth; without doubt they had had their 

assions, their instincts, their utility, their loves. It was most certain that here were their bones; 
1ere was the head of this one; there, the thigh bone of that one; one had left in the slime of the 
globe this broken tooth; another that curved horn, and now this is all that remains of them; not 
an entire individual of their extinct families is preserved. Norcan they be identified with a single 
one of those names which are met with in Herodotus and the Bible. He set himself to work 
then to reanimate their mouldering dust, to renew their vanished forms, to restore to these petri- 
factions the names which they bore, when they roamed in the woods, when they swam in the sea, 
when they gazed face to face upon the sun. Surely it was one of those tasks, the very thought of 
which makes one shudder. What then? you are unable to tell the names of the dead bodies in- 
terred beneath the pyramids of Egypt, even when the namie of the deceased is written upon the 
eternal stone, and do you dare to speak assuredly of what is the name of an animal, which had 
already become stone before the Pyramid of Cheops was founded? Nevertheless, this did Cuvier 
do. He has given names—as well as that God who made them—to those long vanished animals 
of the globe which the earth had engulphed in her bowels.” 


Thus, by observing certain differences between fossil bones and those of species 
still living, this celebrated naturalist was led to the discovery of numerous ex- 
tinct animals, and even, in some instances, to the successful construction of their 
skeletons, many of which, as the mastodon and megatherium, were of immense size! 

But, perhaps the most remarkable instance of a single bone, serving as a reg- 
ister or index to the formation of an entire animal, and the discovery of an 
extinct and hitherto unknown species, is that of the celebrated New Zealand bird, 
whose skeleton is exhibited in the Museum of the Royal College of Surgeons, 
London. The causes which led to its discovery, and the manner in which it was 
obtained, are thus related by Mr. S. Warren, in his entertaining book entitled 
“ Intellectual and Moral Development of the Present Age :” 


“It must first be premised, that Cuvier had said, that, in order to deduce from a single frag- 
ment of its structure the entire animal, it was necessary to have a tooth, or an entire articulated 
extremity. In his time the comparison was limited to the external configuration of bone. The 
study of the internal structure had not proceeded so far. 

In the year 18839, Professor Owen was writing alone in his study, when a shabbily dressed man 
made his appearance, announcing that he had got a great curiosity, which he had brought from 
New Zealand, and wished to dispose of to him, Any one in London can now see the article in 
question, for it is deposited in the Museum of the College of Surgeons in Lincolns Inn Fields. It 
has the appearance of an old marrow bone, about six inches nat, and rather more than two 
inches in thickness, with both extremeties broken off; and Professor Owen considered that to 
whatever animal it might have belonged, the fragment must have lain in the earth for centuries. 
At first he considered this same marrow bone to have belonged to an ox,—at all events to a quad- 
ruped, for the wall or rim of the bone was six times as thick as the bone of any bird, even the 
ostrich, He compared it with the bones in the skeleton of an ox, a horse, a camel, and eve 
quadraped apparently possessing a bone of that size and configuration, but it corresponded wit 
none. On this he very narrowly examined the surface of the bony rim, and at.length became 
satisfied that this monstrous fragment must have belonged to a bird; to one at least as large as 
an ostrich, but of a totally different species, and, consequently, one never heard of, as an ostrich 
was by far the biggest bird known. From the difference in the strength of the bone, the ostrich 
being unable to fly, so must have been unable this unknown bird; and so our anatomist came to 
the conclusion that this old, shapeless bone indicated the former existence in New Zealand of some 
hugh bird, at least as great as the ostrich, but of a far heavier and more sluggish kind. Professor 
Owen was confident of the validity of his conclusions, but could communicate that confidence to 
no one else. And, notwithstanding attempts to dissuade him from committing his views to the 
public, he printed his deductions in the transactions of the Zoological Society for the year 1889, 
where, fortunately, they remain on record as conclusive evidence of the fact of his having then 
made this guess, so to speak, in the dark. He caused the bone, however, to be engraved; and, 
having sent one hundred copies of the engraving to New Zealand, in the hopes of their being dis- 
tributed, and leading to interesting results, he patiently waited for three years; namely, till the 
year 1842, when he received intelligence from Dr. Buckland, at Oxford, that a great box, just 
arrived from New Zealand, consigned to himself, was on its way, unopened, to Professor Owen; 
who found it filled with bones possibly of a bird, one of which was three feet in length, and much 
more than double the size of any bone in the ostrich. And out of the contents of this box the 
“armani was positively enabled to articulate almost the entire skeleton of a huge wingless bird, 

etween ten and eleven feet in hight, its bony structure in strict conformity with the fragment in 
question; and that skeleton may be at any time seen at the Museum of the College of Surgeons, 
towering over, and nearly twice the hight of the skeleton of an ostrich; and at its feet is lying 
the old bone from which alone consummate anatomical science had deduced such an astounding 
reality ; the existence of an enormous extinct creature of the bird kind, in an island where pre- 
viously no bird had been known to exist larger than a ph t or a ¢ fowl.” 
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A writer whose communication appears in the Art Magazine of January 1854, 
in relating the same story, says: 

“That Professor Owen made a drawing of the skeleton of the bird, which he had deduced 
from the wonderful bone. And when the box arrived at his destination, the bones were put to- 
gether on wires and found the very skeleton which he had depicted. Some of the vertebrae of 
the neck are yet wanting; but a wire represents the length to which they should extend. Let us 
hope, as gold hunting has now commenced in New Zealand, that some nugget-hunter will turn 
up, among his more ignoble treasure, those missing bones, and thus enable the worthy anatomist 
to complete his bird.” 

As german to this subject we insert an extract from the San Francisco Herald 
of Nov. 24, quoted from the Calaveras Chronicle, in which the writer endeavors 
to prove the existence of tertiary deposits in California : 

“It is considered to be of consequence to be acquainted with the ages of our auriferous deposit, 
and more especially of the older ones, with a view to the discovery of new placeres by geological 
signs, or characteristic outward features. Notwithstanding the importance of organic remains as 
a test of age, from the paucity of these criteria in the auriferous formations, and the peculiar cir- 
cumstances commonly attending the finding thereof, they are dubiously patent to the subject. It 
has often been urged by many, and by geologists of distinguished position, that there are no terti- 
ary auriferous deposits in California. This assertion is gratuitous, and unsupported by any kind 
of evidence, even of a negative nature, 

Organic remains, of presumed tertiary date, are found overlaying auriferous strata. Professor 
Trask has exhibited the fact of the existence of late tertiary strata near Murphy’s—this formation 
extends westward beyond the head waters of the San Antonio, far up towards the Sierra Nevada, 
The reader will also be aware of the notation, by that gentleman, of an auriferous conglomerate 
formation of great extent in the northern part of the State, which he calls the ‘Blue Range,’ of a 
yet more ancient origin than that at Murphy's. 

For curiosity’s sake, a few examples are given of organic and other remains, found within the 
personal knowledge of the writer, in Calaveras county. 

At Volcano, a perfectly preserved hyena’s tooth, sixty feet from the surface, in a large land slip. 

At Calaveritas, large stone mortars, from two to three feet in diameter, with their pestles, in the 
ancient bed of the river. 

At Yankee, part of a bullock’s horn, transformed into a magnesian concretion, with the silici- 
fied trunk of a pine, two feet in diameter, within a deposit from eight to ten feet deep, post-diluvial. 

At Vallecito, human skulls, in post-diluvial strata, upwards of fifty feet deep. 

At San Andreas, specimens of impressions of twenty-eight different kinds of trees, shrubs, etc., 
in drift, all of existing species, in the same vicinity, amongst which, were the live oak, scented 
willow, elm, mansenita, a kind of whortle, soap plant, absynthe, sun-flower, grapes, etc., within 
the debris of trachytic lava and boulders, at twenty-six feet below the surface, in an ancient water 
course. (These were found by the writer.) 

At Moquelumne Hill, obsidian, large spear heads, (in °49) in Red Flat Gulch}; and drifted wood 
in diluvian, ninety feet below the surface, near Stockton Hill—by the writer. 

Near Murphy's, mammoth bones, forty feet below the surface—tertiary. 

At Columbia, (Stanislaus) mammoth bones, in an osseous state, at a depth of thirty-five feet. 
The latter crumbled te dust upon exposure to the air; they consisted of the fragments of the 
thigh, and other bones of a huge animal; one of them was about eighteen inches long, and upwards 
of four inches in diameter—tertiary. 

In the absence of reliable data, to be obtained from the observation of organic remains, satis- 
factory results may generally be arrived at, from an examination of the rocks themselves. The 
presence of these remains may be a criterion of age, but they may not indicate the presence or 
absence of auriferous earth, which to the practical miner is the main object. 

It may be generally assumed, as an axiom, that the whole of the boulder and conglomerate forma- 
tions, immediately derived from the wreck of the great quartz leads, are auriferous in some degree. 
It is presumed, also, that concentrated deposits near the original matrix are naturally the richest ; 
and those concentrated from current influence—aecidentally so—abundant examples exist. Of 
the former, we have an instance at French Hill; of the latter in the gulches adjoining. 

An attempt at general classification of the ancient auriferous stratifications being made accord- 
ing to great quartz groups, in a transverse direction across the mining districts, we note : 

The Boulder Formations, derivable from the oldest or Eastern Group.—These are compara- 
tively poor in auriferous yield, because of the hardness of the matrix and the containing rock, the 
lesser degree of active disturbance to which they have been subject, and consequently the smaller 
amount of detrition. 

The Middle Group Boulder Deposit—These are more extensive and richer than the former, 
from consequences directly contrary, added to the fact that the range of quartz leads under this 
classification are more numerous, and are accompanied by the fuller presence of chemical decom- 
ponents, that only —— an aflinitive action from atmospheric influences, to aid greatly towards 
a denuding force; and, 

The Western Conglomerates.—The quartz formations over which these are found, are more 
ramified, and yet more easily denuded than the former; the placer accumulations are, therefore, 
less concentrated in richness, but more generally diffused; the boulders are generally very much 
smaller, and (not as a consequence) the gold finer. 

These divisions follow irregular lines from north to south. The first group terminates west- 
ward, on a line near Independence and McKinney's; the boulders are highly quartzose, but con- 
tain little pure quartz. The second terminates westward near Chile Hill and Vallecito, and is as- 
sociated with huge boulders of quartz, and concentrated accumulations of gold on the bed rock. 
The western extends thence as far westward as placers have been found in the foot hills, and con- 
tains fine gold, very generally diffused in finer conglomerates and gravel.” 
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LAW REVIEW. 


ABSTRACT OF THE DECISIONS OF THE SUPREME COURT. 


Betow will be found an abstract of the decisions of the Supreme Court, deliv- 
ered during the July Term, 1854. The abstract was prepared by E. B, Crocker, 
Esq., and was first published in the Sacramento Democratic State Journal : 


CavENDER vs. GutILp.—Action on a foreign judgment. The limitation act of 1852 only alters 
a portion of Sec. 17, of the act of April 22, 1550, but does not change that part of the statute under 
which this suit was brought. The act of 1850 being unchanged, the limitation on foreign judg- 
ments is five years. 

The interest laws of Missouri must be proved, like any other fact, and cannot be judicially 
taken notice of by the Court. The judgment presented does not call for interest, and without 
proof that the laws of Missouri allowed interest on judgments, none can be allowed. 


Eart vs. Besse.—To make property the wife's separate estate, it must have been conveyed to 
her before marriage, or if afterwards, it must have been by gift. Although the District Judge 
stated that the leased premises were the property of the wife, acquired by gift from her father 
during marriage, yet, as the evidence shows no proof of that fact, and as it is not his province, 
in a jury trial, to pronounce upon the facts, no weight can be given to it. 


Pix.Ley v8. Rowz.—Judgment reversed, because the Court fuiled to find the issues of law and 
fact separately. 


Younes va, Bert.—Under the practice act, a party is not required to deny the genuineness of 
an indorsement under oath; and the District Court erred in admitting the notes in evidence with- 
out proof of their indorsement. When the answer sets up several distinct defenses, the party is 
not concluded by one plea, so long as he had others which went to the whole action. 


Haw ey vs. Datwas.—The affidavit for an attachment ought to state the ground in positive 
terms—a description in the alternative has always been held insuflicient. 


Ross vs. Powg.Li.—Our statute requires the action to be presented in the name of the real 
party in interest. One described in an instrument as the Attorney in fact of another, is not a 
trustee, and is not a necessary party to represent the principal. The wife was not a necessary 
party. Her joining in the mortgage was unnecessary to make it valid, unless it were her separate 
estate. If it be her separate estate, her rights are unaffected by the decree of foreclosure. The 
plaintiff's husband was joined in the suit with her. On motion of defendant, his name was strick- 
en out. Defendant cannot now assign as error his non-joinder. When there is a defect in the 
complaint which is not pointed out by the demurrer, it must be considered as waived. When, 
upon any objection, we can plainly discover from the record that no injustice has been done, we 
will not reverse the judgment. 


Stearns vs. Martin.—All evidence in relation to a joint contract should be excluded where 
the pleadings set up a several contract alone. 


Ray vs. Parren.—A foreign judgment is not “a contract, obligation, or liability for the pay- 
ment of money founded on an instrument of writing executed out of this State,” within the 
meaning of the statute of limitations. 


Corwin vs. Patcn.— When the answer contains no good defense, and the plaintiff submitted 
the case on the pleadings alone, the District Court properly excluded all evidence on the part of 
the defendant, and directed jury to find for the plaintitf. 


Eqvy vs, Bucnanan.—There is no statement of the case or bill of exceptions, and consequent- 
ly nothing in the record to impeach the judgment, 


Fow er vs. Smitu.—To enable defendant to prove that the notes sued on were given for a lot 
to which plaintiff had no title, the answer ought to aver paramount title in another person speci- 
fically waived, and offer to redeliver the p ion, and t for the rents and profits, 
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An agreement to take a Jess amount in payment of a debt due, if made without consideration, 
is nudum partum. The defendant totally neglected to comply with his stipulations necessary to 
entitle him to the benefit of plaintiff's offer. 


Harkey vs, Younc.—The statement was served more than twenty days after judgment—the 
case must, therefore, rest upon the judgment roll, The statement should, in all cases, be signed 
by the Judge, except when agreed to by the parties or their attorneys. 


Dempsey vs. Moran.—A purchaser at Sheriff's sale, is not invested with title until six months 
after the sale, the time allowed for redemption. Ejectment, therefore, will not lie until the expir- 
ation of that time, as then the defendant may p bly surrender the possession. 





Tue Peorxe vs. Konte.—After twelve jurors in a criminal case had been called and accepted, 
the prisoner, having still ten peremptory challenges, has a right to challenge a juror at any time 
before the jury are sworn. He has a right to exhaust bis challenges at any time before the jury 
are sworn. 


Tue Pror.e vs. THompson.—The affidavit for a continuance in a crimnal case should show 
that the testimony is not cumulative, and cannot be proved by others; that the application is not 
made for delay, and the character of the diligence used in trying to obtain the witness. The alle- 
gation that the party has used all the diligence in his power is not sufficient, it should appear what 
diligence was used—and this is very important in this country, where there are so many changes. 

A plea of not guilty may be entered by the attorney in the absence of the prisoner, but not a 
= of guilty. It was no error in the Court to fix the time for execution, beyond the time fixed 

y law; und it was competent for the Court at any time before final judgment signed, to amend 
its judgment, and fix the time within the period fixed by statute. 


Rirenre vs. Peacnuy.—The statute respecting arbitration is but a re-affirmance of the common 
law, and gives a party no higher rights than he might have asserted in a court of equity in case of 
a mistake, fraud er accident. The misconduct contemplated by the statute, applies to improper 
conduct in fact, such as that of a witness or juror, as contradistinguished from a mere error of 
judgment. The case of Muldrow vs. Norris, 2 Cal. 14, lays down the proper rules on the subject 
of arbitrations. 


Smiru vs. Str.tMan.—Consent of parties will not confer jurisdiction on a Court; but whena 
Court has once obtained jurisdiction, the form of action may be changed or modified; and all ob- 
jections from questions of mere form or practice may be waived by consent of parties. 

By the act of 1851, the Superior Court of San Francisco was continued, but the number of 
Judges was diminished. The Legislature has the right to abolish an office; but while the office 
is continued, the officer has a vested right in it, during the time for which he is appointed. The 
appointment to office, and its acceptance, is a contract, and neither party has the right to violate 
its binding efficacy. An oflicer cannot be legislated out of his right, and another provided to take 
his place. 


RepMAN ts. Bettomy.—The plaintiff claims under a Sheriff's sale, on an execution upon a 
decree of foreclosure of a mortgage, given by the defendant. Defendant is therefore estopped 
from setting up the defense attempted in this case. 





ARMSTRONG vs. Ray.—By the award, the defendant was to leave the premises on the 9th. 
Plaintiff served notice to quit on the third, and commenced suit on the tenth. Under the award, 
plaintiff had no right to give notice to quit until the tenth; and then by the forcible entry act, 
defendant had six days in which to remove, before plaintiff's right of action accrued. The suit 
was, therefore, prematurely brought. 


Moopy vs. McDona.p.—There is nothing in the award suggestive of an appeal. Judgment 
aftirmed with damages. 


ALLEN v8, Puttirs.—Error must be clearly manifest and will not be implied. 


TREADWELL tvs. WELLS.—Newspapers were adinitted in evidence to prove notice of a dissolu- 
tion of partnership. It was proven that one of the papers was taken by plaintiffs, and left at their 
»lace of business for several weeks. eld, that other papers were admissable, to show the pub- 
ficity of the notice, and raise the presumption of actual notice to plaintiff. 

The Court has no right to charge the jury with respect to matters of fact; and, therefore, cor- 
rectly refused to give instructions of that kind. 


Wan & Co. vs. Canney.—The statute does not require written complaints in actions before a 
justice of the peace; and the mere filing of an account is sufficient—and it is not error that the 
names of the plaintiffs composing the firm of Wan & Co. were not set out in bend prem The 
County Court, if deemed necessary, should have allowed the plaintiff to amend instead of dis- 
missing the case. 


Canoon & Lent vs, Levy—N aTHAN (garnishee).—The answer of the garnishee does not disclose 
any lien upon the building, having priority of claim upon the fund in his hands. Judgment should 
have been entered in conformity with the liability of the garnishee upon his answer. 


Ricu vs. Russeit.—Counts in tort ought not to be joined with counts in contract. 
If the plaintiff's object was to waive the torts and sue in contract, he ought to have so expressed 
in his pleadings. 


Garcia va, SatRustiGuE.—When the statement of the case has not been made in conformity 
with the statute, it is no part of the record, and the case must rest on the judgment roll. 

The declaration does not allege a delivery of the bond sued on. Advantage of this might have 
been taken by demurrer, but the defect is cured by the verdict, no demurrer having been filed. 
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Kritzner vs. WARNER.—The contract declared on was joint, and if Warner was not a party to 
it, he could not be liable. The reception of money by him on the work done, would not fix his 
liability. It would be a mere circumstance to be left to the jury, tending to show that he may 
have been a party to the contract. 


Ripp.e vs. BLAKE.—To rescind a contract upon the ground that the plaintiff conld not perform 
because he had no title to the land, the answer should aver, and it should be proved, that there 
was an outstanding paramount title in another. 


FirzGEratp vs. Urton.—The act giving jurisdiction to County Courts in cases of nuisance, 
does not take away the jurisdiction of the District Court, by the Constitution, over such cases. 


BEQvuETTE vs. CAULFIELD.—Possession is evidence of title, and gives a right of action against a 
mere trespasser, even where title may be shown to exist in another. 

When a party can show nothing but a prior possession, it may be shown that he voluntarily 
abandoned his possession without the purpose of returning, and his right will fail. 


Mowry vs. StarsucK.—The time fixed by the Statute for the return of a jury by the Sheriff, is 
directory, and not mandatory. 

It rests in the sound discretion of the Court to allow further evidence to be introduced by either 
or both parities, after the testimony has been closed. 

In an action for work and labor, it is competent to show that the original contract plan had been 
changed at request of defendants, and the value of the extra work performed. 

It is error to allow a party to read from a paper notin evidence, but as no harm could arise 
from it in this case, the verdict will not be disturbed. 


Watson vs. McCLoy.—Where the Court below has granted a new trial upon a review of the 
facts alone, this Court will not disturb it. 


Rowr vs. Konte & Wire.—Our statute does not change the common law, upon the relation 
of husband and wife, except inthe particular cases expressly provided by the statute. A seme 
covert cannot contract under the laws of this State, so as to render her liable in a suit at law. 

There are cases laid down in the books, in which a woman may bind herself and her separate 
property. In such cases a Court of Equity would enforce the contract. If this action was intend- 
ed for a proceeding in Chancery, there are no equities disclosed in the bill. If the plaintiffs have 
any rights, they must maintain them in another suit, 


Fruit vs, Puetrs.—Plaintiff sold to defendant a contract for the sale and delivery of certain 
lumber, the plaintiff to perform his part of the contract. The limber was to be delivered along- 
side of any ship plaintiff should designate, at any time after six months, upon three days’ notice. 

ITeld, it was not necessary to give this notice in writing, the contract not requiring it. The 
plaintiff should have been ready to pay for the lumber whenever it was ready for delivery, and 
the fact that he was absent in a remote region is no excuse for not paying. 

It was not necessary for the defendant to prove that plaintiff was not ready to pay. The fact 
that he did not pay, and that the delivery was refused in consequence, was suflicient to sustain 
the defense, and relieved defendant from paying for the contract. 


Sturais rs. Barry.—A motion for judgment against bail is similar to a scire facias, to which 
the defendant may interpose any proper plea by way of defense. 


Ramirez vs, McCormicK.—Paintiff in a lease of a cellar reserved eight feet in width at one end 
of the building, from which the cellar which he retained can be reached, and there was no express 
stipulation that he was to have a right to enter through the premises of the defendant. eld, that 
the reservation of a right to use the cellar, did not imply a right to pass over the defendant's pre- 
mises to reach the cellar, when he also reserved the eight feet of ground by which he would enjoy 
its use. 


Tue Prorre vs. StEwart.—The indictment for murder will not be set aside, on the ground 
that the Grand Jury found the bill solely on the depositions of witnesses, taken by the commit- 
ting magistrate, the witnesses being in the county. The Grand Jury under the statute have the 
right to use such depositions. 

The District Court, under the statute, may summon a trial jury under an order at any time, 
when necessary, during the term. ‘ 

It is coutenioe that it does not appear from the record that the prisoner was present at the trial 
and at the rendition of the verdict. If he was really absent, he should have shown that fact 
clearly, and there is enough in the language of the Judge when passing sentence, to raise the pre- 
sumption that he was present at said time, 


VERMEULE vs. SHaw.—The statement in the case is not certified by the Judge, nor agreed 
upon by the parties; it is therefore no part of the record, and is excluded from our consideration. 

The Tedguent was entered on the 11th, and the Judge wrote his findings of fact and conclusions 
of law, but did not file it until next day. /eld, sufficient. 

Murray C. J. dissenting. 


Strrvuenton vs. Swan.—Notice to an indorser of the dishonor of a note or bill, is sufficient if it 
appear or can reasonably be inferred from the notice, that the bill or note has been duly presented 
for payment, and dishonored. The “protested” has a definite and legal signification, and is sufli- 
cient in a notice. 


ViNnEs vs. Wuitton.—The County Surveyor Act is explicit in including as evidence the sur- 
veys of any other than the County Surveyor, except where it may be necessary to rebut or ex- 
plain the official survey. ; 

It is the object of the act, whenever a re-survey is necessary that it shall be performed by the 
County Surveyor, and a record kept of it in his oitice. : 
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MONTHLY SUMMARY OF EVENTS. 


“ With news the time’s in labor and brings forth 
Each minute some.” 

November 8. The official returns of the late election were published in the 
papers and showed the total vote of the State to be 84,604... . A fatal duel 
occurred near Oakland, between Col. D. J. Woodlief and Achilles Kewen, Esq., 
in which the former lost his life. The distance was forty paces, and the weap- 
ons, Mississippi rifles. Col. Woodlief fell dead at the first discharge. Mr. Kewen, 
who was the challenged party received no injury. 

November 9. Several persons charged with illegally blockading Leidesdorff 
street with fish and fruit stands, were fined 850 each by the Reeorder. ... A 
diminutive daily paper, ten by twelve inches in size, entitled Zown Zalk, made 
its first appearance. . . . The Nie. 8. 8. Cortes left for San Juan carrying away 
treasure to the value of $873,280, and among her passengers Hon. J. B. Weller 
and lady, Hon, J. A. McDougall and Winslow 8. Pierce, late State Comptroller. 
... A prize fight fight took place at Grass Valley between Con. Fitzgerald and 
Hugh Kelly. 4,000 people attended as spectators. At the seventh round, the 
latter went down, when the ropes were cut and the spectators rushing in put an 
end to the disgraceful proceedings. 

November 10. The new Public School House of district No. 4, situated on 
Union street, between Kearny and Broadway streets, was dedicated with appro- 
priate ceremonies. Mayor Webb presided. Prayers were offered by Rev. Messrs. 
Bryarly and Cutler. Several original songs, written by Messrs. J. Truett and E. 
Grady were sung, and speeches creditable both to themselves and the occasion, 
were delivered by His Honor Mayor Webb, Messrs. Cutler, Moore and Billings. 

November 11. The Pennsylvania Fire Company, No. 12, tried their new en- 
gine. It threw a stream of water 179 feet through 350 feet of hose and a seven- 
eighth nozzle. ... The first sale of fifty-vara lots west of Larkin street, was 
made by Messrs. Wainright, Randall & Co. . . . The U.S. Steam Frigate Susque- 
hanna, Commander Franklin Buchanan, arrived, eleven days from Honolulu. 

November 12. The third anniversary meeting of the City Tract Society was 
held in the First Congregational Chureh. . . . Wheeler, the pedestrian, com- 
pleted the great feat of walking one hundred consecutive hours. 

November 13. The St. Francis Hook & Ladder Company, No. 1, housed 
their new truck, which had been built at an expense of $4,500, by Messrs. J. 
Berry «& Co., of this city. The occasion was celebrated by a procession of the 
members of the company and friends, through the streets, and a festival at their 
house. .. . The P. M. 8. 8S. Golden Gate, arrived, eleven days and sixteen hours 
from Panama. She brought news of the wreck of the steamship Artic, of the 
Collins line, by which 300 lives were lost. 

November 14. Mrs. P. Dillon presented the Lafayette Hook & Ladder 
Company, No. 2, a handsome gold embroidered silk banner, made in France, 
which the Company acknowledged by a vote of thanks. . . . The Italian Opera 
Company made its first appearance in “ Ernani.”| Madame Barili Thorn, assisted 
by Signora Becherini, Signs. Leonardi, Lanzoni, Scola and Laglaise, performing 
the principal parts. Barili was enthusiastically received, and the representation 
was highly successful. . . . The twelfth quarterly report of the Publie Schools, 
published in the Herald, showed the number of scholars during the present year 
to be 3,780, and an increase over that of the past year of 571 boys and 479 girls; 
making a total of 1050. 

November 15. Judge Norton of the Twelfth Judicial District Court, in the 
ease of Hood vs. Fish & Williams, made an important decision against the valid- 
ity of tax titles. . . . In the case of Leonard vs. Darlington, in the Fourth Judi- 
cial District Court, involving the question of the southern boundary of the city, 
the jury found a verdict sustaining the decision of the U.S. Land Commissioners. 
... The Mereantile Library Association had a benefit at the Metropolitan Thea- 
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ter. . . . The drawing of Duncan’s great Art-Union Raffle took place at the Me- 
tropolitan Theater. The first prize, the Napoleon drawings or a gold ingot 
worth $5,000, was won by Capt. Warren of the sloop Roman. . . . A new paper 
published at Sacramento and entitled The California Statesman made its first 
appearance. 

November 16. Judge Freelon of the Court of Sessions decided that no trial 
for Crime or Misdemeanor could be valid unless made by a jury. . . . The New 
Steamer Eclipse was launched from the foot of Third street—she is the 
largest Steamer ever launched in California, being 235 feet long, 33 feet beam, 8 
feet hold. She was bui!t in New Albany, Indiana, taken to pieces, brought hither 
and again put together—she has six boilers, and two high-pressure engines of 800 
horse power, cost $200,000 and is intended for the Sacramento trade. . . . The 
P. M.S. S. Golden Gate left, carrying treasure to the value of $1,675,318. 

November 17. Gen. Vallejo gave additional testimony before the U. 8. Land 
Commission, which altered somewhat the direction of the Southern Boundary of 
the City, bringing it further to the North than was hitherto supposed. Mons. 
and Madame Monplaisir had a benefit at the “People’s Theater.” . . . In the 
ease of Lewis vs. Gordon & Stien being an action brought before the Twelfth 
District Court to recover damages for injuries sustained by the explosion of the 
Steamboat Secretary, the jury brought in a verdict against the defendants and 
awarding plaintiff $2,000. ... The French Frigate Eurydice left the harbor, 
destination unknown. 

November 19. Mons. Espinosa had a benefit at the Metropolitan Theater, on 
which occasion the Pantomime of “Jocko” was produced. . . . The French Ad- 
miral Ship La Forte set sail for Mazatlan. 

November 20. The Nicaragua Company’s S. S. Sierra Nevada arrived 12 days 
from San Juan, bringing news that contradicted the report that Sebastapol was 
taken—and of the discovery of the remains of Sir John Franklin and his party 
near Fox River. They were supposed to have died of starvation while on their 
way overland to the Hudson Bay Co’s settlements. . . . The Common Council 
adopted a resolution requiring the City Assessor to proceed forthwith and make 
an assessment of all the taxable property within the City, a requirement rendered 
necessary, because the Council had hitherto adopted the assessments made by 
the County Assessors, a course of procedure which, by the ruling of Judge Nor- 
ton, in a case brought before him to test the validity of a tax title, was declared 
to be illegal. . . . The New World and Queen City, while on the passage from 
Sacramento, came in collision, inflicting some damage to the latter. 

November 21. Christy’s Minstrels, who have been performing for some time 
past to crowded houses, gave a farewell concert preparatory to a tour in the in- 
terior. . . . Manuel Sanchez was arrested for shooting at aman named Juan 
Ringaud while wheeling a barrow across his rancho. . . . The U. S. Steam Frig- 
ate Mississippi, Capt. S. 8. Lee, arrived in eleven days from Honolulu. . . . The 
proprietors of many of the drinking saloons of the City held a meeting for the 
purpose of considering the propriety of abolishing the “Free Lunches.” . . . In 
the Court of Sessions, George Crow was sentenced to one year in the State Pri- 
son for stealing $600. 

November 20. In the matter of the Stands on Leidesdorff street, it was agreed 
by the parties, in the suits, to submit one case to a jury, and that the decision of 
that case should be final for all the others. . . . The proprietors of the drinking 
Saloons had another meeting upon the question of abolishing Free Lunches, 
but could come to no conclusion, . . . A number of trees were planted in Ports- 
mouth Square. The Russian Flag was run up, and a salute of twenty-one guns 
were fired on board the American ship Zenobia, in honor of the achievement at 
Petropoloski and the failure at Sebastapol, and a salute of seven guns as a token 
of respect to the Russian Consul Kostromitinoff, by whose direction the commem- 


oration was made. . . . The Courts adjourned in token of respect to the memory 
of Ambrose Gorham, Esq., late Associate Justice of the Court of Sessions, who 
died the day previous. . . . A number of dogs, which infested Clay street near 


Kearny, were poisoned by some unknown hand, their dying agonies attracted a 
large number of spectators. 
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November 23. Appointed by the Governor to be observed as a day of Prayer 
and Thanksgiving. The Banking-Houses and principal places of business were 
closed. Religious services were performed in the Churches. The City Guards 
and San Francisco Blues paraded, and the day was passed by every one as it best 
suited his humor. . . . Three little children were found on ere street Wharf 
weeping bitterly, one was nine, one seven, and the other five years of age; they 
gave but an unsatisfactory account of themselves, but were kindly cared for by 
the proprietor of the “Bunch of Grapes.” 

November 24. A man named Henry H. Monroe was executed at Martinez, 
for the murder of James M. Gordon. . . . The case of the contested Election of 
Alderman Hyde, in the First Ward, was 5 decided in favor of the — and 
a resolution was passed declaring Alderman Hyde entitled to his seat. . . . The 
Steamship Uncle Sam left, carrying treasure to the amount of $855,752, ‘By a 
statement in the Herald, it appeared that there had been shipped from the State, 
during the month of November, $5,276,562 59... . Lee & Marshall’s Circus 
commenced performing on the vacant lot, on Jackson street near the International 
Hotel. 

November 25. A Writ of Habeas Corpus was issued from the Twelfth Dis- 
trict Court, on behalf of John Lynkeus Nystrom and Johan Reubold Blom, Rus- 
sian prisoners of war, on board the prize ship Sitka, on the ground that they 
were illegally restrained of their liberty, because they had been taken from a 
place within the possessions of Great Britain, brought to and held in custody in 
a place within the jurisdiction of the State of California. . Madame Anna 
Bishop had a benefit at the Metropolitan, on which occasion che ‘appeared as Fra 
Diavolo, in the opera of that name, and was assisted by Mrs. Sinclair, as a vocal- 
ist in the character of Zerlina. . Commander Buchanan, of the U.S. Steam 
Frigate Susquehanna, was brought before the Recorder on a charge of mali- 
ciously and wilfully imprisoning one of his seaman named Joseph 8. Chapman. 
The Recorder dismissed the case on the ground that the Court had no jurisdic- 
tion in the matter, inasmuch as it was proven that the alleged false impris- 
onment was by order of a superior officer. . . . A meeting of the Bar was held 
for the purpose of taking into consideration a resolution adopted by the Board a“ 
Assistant Aldermen, for the removal of the Law Library from the City Hall; 
committee of five was appointed to take charge of the subject and report at 
some future meeting. . A number of trees, among which are the Green Bay 
Redwood and Mansenita, were set out in the triangular plats of Portsmouth 
Square. . The paving of Montgomery = from California to Clay street 
was completed and opened to travel. . U.S. Revenue Cutter, W. L. Marcy, 
Capt. Cornell, arrived from Monterey and a cruise. 

November 26. A race came off on the Union Course, between the celebrated 

acers, Joe Wilson, Daniel Webster and Lady Mag, mile heats, best three in five, 
in harness, for a purse of $250, which was won by Joe Wilson in 2.31. Mr. 
William Wheeler, known as the “Western Walker,” completed the task of 
walhing one hundred and one consecutive hours. . . . The pilot boat Dancing 
Feather,” Capt. Fowler, arrived from the wreck of the Yankee Blade with four 
boxes containing treasure to the value of $68,000, which had been recovered from 
that ill-fated vessel. Right Rev. Bishop Kip confirmed twenty-one per- 
sons as members of the Protestant Episcopal Church. . Rolla Powers, charged 
with the murder of Daniel Hoover, in September 1853, ‘and arrested a short time 
since as he was about leaving for the Atlantic States, was acquitted by a jury 
summoned to try the case in El Dorado County. - The Russian prize ship 
Sitka sailed out of the harbor, carrying with her the Russian prisoners, in defi- 
ance of the writ of Habeas Corpus which had been served upon her. 

November 27. The Board of Aldermen passed an ordinance creating a Police 
Fund of $1,000 for contingent expenses in arresting persons at large, charged with 
crime, . . . The Fifth Anniversary meeting of the San Francisco Bible Society 
was held at the First Congregational Church—Rev. S. H. Willey presiding. 
Rev. F. Buel read a report, from which it appeared that during the past year 
there had been issued by the society, in the English language, 2,360 ibles and 
2,865 Testaments; and in foreign languages, 312 Bibles and 275 Testaments; 
making a total issue of 5,812... . Areport of the Chief Engineer, published 
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in the Alta, showed the expenses of the Fire Department during the past year 
to have been $153,559 21. There are 55 cisterns, estimated to contain 1,742,000 
gallons of water. Tha engines belonging to the city are Empire, No. 1; How- 
ard, No. 8; Knickerbocker, No. 5; Pacific, No. 8; Vigilant, No. 9; Crescent, 
No. 10; and Columbia, No. 11. Hook & Ladder Companies—St. Francis, No. 1, 
and Lafayette, No. 2. Belonging to companies were Manhattan, No. 2; Cali- 
fornia, No. 4; Monumental, No. 6; Pennsylvania, No. 12, and Volunteer, No. 7. 
Owned by F. W. Macondray, Esq., Sansome Hook & Ladder, No. 3. Making a 
total of twelve fire engines in good order and ready for active service. ... A 
man named W. H. Carlton was brought before Recorder Waller on a charge of 
having murdered a man named Epes, at Sanaii, Navigator’s Island, as set forth 
in an affidavit of W. Harris, taken before V. P. Chapin, Presiding Judge of the 
Court of foreign residents at Samoa, and certified to by the U.S. Commercial 
Agent. But the Recorder, deciding that the matter did not come under his ju- 
risdiction, on the grounds that both parties were subjects of Great Britain, dis- 
missed the prisoner. 

November 28. Hon. C. K. Garrison, late Mayor of the city, was honored with 
a complimentary dinner and a presentation of solid gold plate, as a testimonial of 
regard for his private worth and social qualities, by a sunehee of his fellow-citizens. 

November 29. A man named Whitfield was arrested for shooting another 
named Ellison, during an affray in a sailor boarding-house on Chambers street. 
. .. Mr. and Mrs. Barney Williams commenced a short engagement at the Me- 
tropolitan. . . . J. F. Morse, for stealing a watch, was sentenced to five years 
imprisonment in the State Prison, and his accomplice, Dunn, to one year... . 
A large lump cf gold, weighing 1604 pounds was said to have been brought to 
the city and deposited at Adams & Co.’s Express Office. . . . A fire occurred at 
Nevada which consumed property to the value of $14,000. 

November 30. A fire broke out in the Pacific Brewery, corner of Second and 
Jessie street, and consumed property to the value of $35,000. A little boy, the 
son of Mr, Charles Carter, was burned to death. . . . An indignation meeting of 
the electors of the First Ward, opposed to J. T. Hyde holding his seat as Alder- 
man, was held at Chanorteau’s building, corner of Pacific and Battery streets. A 
number of resolutions were passed, denying Mr. Hyde’s claim to American citi- 
zenship, protesting against the mode of his election and the course of those Al- 
dermen who decided in favor of its legality, and approving of that of those who 
did not, A committee was appointed to wait upon the gentleman with a copy 
of the resolutions and request him to resign. ... A statement in the Herald 
showed that the value of real estate in the County of San Francisco, upon which 
State and County Taxes were levied, was $35,796,475, and the said taxes 
amounted to $610,330 74. 

December 1. The P. M. 8. S. Sonora left for Panama, carrying treasure to the 
value of $1,851,875 56. ... The P. M.S. 8S. Stephens arrived, fourteen days 
from Panama bringing the mails and a large number of passengers. . . . A see- 
ond indignation meeting of the First Ward electors was held at the corner of 
Pacific and Battery strects, which, after several indignant speeches, adjourned in 
procession to the City Hall, where they gave three groans for the offensive Al- 
derman. . . . At a meeting of the members of the Bar, to consider the propri- 
ety of transferring the possession of the Law Library to an association of the 
profession, the committee reported that Mr. Olds had offered to sell the same 
for $17,000 ; and that the only practicable method of effecting the object of the 
meeting was to form a corporation under the statute, the members of which 
should pay $100 initiation fee, dr $250 for life membership, thereupon become 
stockholders. The money so raised to be used in the purchase of the Library, 
and should be subject to a monthly tax to defray its expenses. The report was 
accepted and a committee appointed to obtain subscribers to the proposed asso- 
ciation. . . . In the case of F. Argenti vs. The City of San Francisco, brought 
for trial before the Superior Court and involving the affair of the Harding Con- 
stable Sale of City Property, Judge Satterlee intimated that, though not inter- 
ested in the case itself, he was in some questions involved in it, and that he 
would prefer to have it transferred to another Court. It was, by agreement of 
counsel, transferred to that of the Twelfth District. 
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“THE LILY OF THE VALLEY.” 


[There is much of true feeling in the following beautiful sketch, to which we invite the atten- 
tion of our readers. ] 

In the month of May, 1853, I passed a very pleasant week at Geneva, Swit- 
zerland, tarrying two days in one of the little villages near the banks of Lake 
Leman; and you shall know how agreeably my time was spent, and of my meet- 
ing with “ The Lily of the Valley.” 

The reader is aware, that, in some parts of Northern Europe, the English 
language is spoken; indeed, in many of the Swiss Hotels, it is quite common. I 
was in one instance, however, fortunate enough to meet with a family who talked 
good old Saxon, the head of which was the host of the pretty little village Inn 
at which I rested. Here, as in other lands, the children have their “May Day 
Festival”; and, though I was not quite in time to witness their merry-making, 
I was in time to inhale the fragrance of the flowers—in time to tell you of the 
exquisite beauty, even though withered on the stem, of “The Lily of the Val- 
ley.” What a lovely day it was—as, looking from the window of my Hotel, I 
watched the bright sun-beams, as they danced and sparkled on the clear blue 
waters of Lake Leman! The breeze was crisping the waves, so that they danced 
and gently tossed about the tiny boats, with milk white sails, that glided on its 
surface. 

A very compact little vessel was hired for a moderate price, and, as she flut- 
tered her wings to the wind, I seemed, fairly to revel in the quintessence of quiet 
and repose. The first summer rain had lately fallen, and the valleys, hills and 
dales, refreshed by the showers, seemed to send up a song of thankfulness to 
Heaven, while the trees, filled with blossoms—some just putting forth their 
leaves, looked so green and lovely; and, as far as the eye could reach, it was 
one vast panorama of matchless beauty. On nearing a little village, the name 
of which I have forgotten, not very distant from the far-famed Zurich, whose 
waters have been immortalized in story and song, I observed, as I thought, an 
unusual gaiety and liveliness among the people, and was about remarking to my 
companion, that I imagined it was some féte day, when he informed me we had 
just arrived in time to see the last of the Swiss “May Festival.” Children’s 
sports are to me always interesting, and so away we went, through innumerable 
groupings of lads and lassies, and vineyards, bowers and gardens of surpassing 
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beauty, the air seemingly laden with the perfumes of a thousand exotics, when, 
suddenly, in the distance, the well-known “May Pole” was seen. But the dance 
had ceased;—the little twinkling feet that so lately had trodden on the spring 
blossoms, had disappeared ;—but, the “Lily of the Valley” was there, and its 
fragrance was sweet beyond description. 

A little blue-eyed girl, of some seven summers, had just plucked the flower, 
and, placing it in her bosom, began to cry. This attracted my attention, and | 
went to her, and asked her to tell me the cause of her grief. She said that her 
little sister, whom they used to call the “Lilly of the Valley,” had been taken 
from them, and she was going to send this flower with her to Heaven, to be 
planted there! I need not say I became much interested, and followed the little 
stranger for some distance; but, in the throng of children, I soon lost her. 

The little ones that, on my arrival, were grouped together in the very hight 
of glee and excitement, as I fancied, were speaking in subdued tones, while the 
peasants, looked sad and gloomy. 

Musingly I strolled to the Inn of the village, where I learned the cause of the 
ceasing of the festivities. Here, also, had they a “ May Queen”; one they were 
wont to call the “Lily of the Valley.” For three summers had she reigned 
over her little flowery band, when suddenly she was called away to bloom in 
the flelds of light above. 

But listen to the story as they told it to me:— 

The sun never beamed more gloriously than upon the May-morn about which 
I am writing ;—the last crowning of the “Lilly of the Valley,” and though its 
little head was bent in sickness, the genial sunshine, it was thought, would 
revive, and the merry-making and excitement prove beneficial, rather than in- 
jurious. And so they placed her upon her floral throne. 

The shoutings of a hundred tender voices went up; processions were formed, 
and garlands, wreathed by little hands, were tossed into the air. All eyes were 
turned towards the throne of roses, and her crown of pure white lilies, that she 
loved to wear, was placed upon her brow. She looked so lovely there, in her 
dress of buds and blossoms ;—but she was very pale, and her eye looked up to 
Heaven! Could she have heard them calling her away? She smiled so sweetly, 
she could not be in pain ;—and then she tried to raise herself, but the exertion 
was too much for her, and just waiving her little hand, 


“She fell, in her Saint-like beauty, 
Asleep by the Gates of Light!” 


The color returned not to her cheek, and thus this tender floweret, in the very 
hight of its May Day glory, was taken to be transplanted into the heavenly 
nursery ! 

The May Day dance was over. Garlands and wreaths of flowers dropped 
from slender hands, that in thei glee had held them—and tears flowed like rain ; 
and, where so lately smiles, laughter, and the joyous strains of music floated in 
the air, sobbings now were heard, and rejoicings were at an end. 

I thought it was a glorious way to die,—ere the young heart had grown 
familiar with the paths of sin. While e’en the spring flowers budded, bloomed 
and blossomed on her very breast—while the shoutings of innocent voices greet- 
ed her—her spirit passed silently away. 

This is the story that they told me; and now I will tell you, my reader, what 
I saw: 
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On the night of the day that I arrived, the funeral of the little “ May Queen” 
took place. Never before did I feel so strongly the impressiveness, nay, th~ 
beauty of Death, divested, as it seemed to be, of all its gloom and terror. 

There was no coffin—no pall—no raven plumings—none of the trappings and 
somber liveries of the grave, seen there ;—but, upon two pieces of cedar wood, 
bound tightly together with boughs of evergreen and myrtle, forming a sort of 
trellis-work, the body was placed, dressed in a garment of plain white, with a single 
flower—the “Lily of the Vailey”—resting on the breast. The scene was most 
imposing. It was night; but the moon shone full upon that lovely face; it was 
so light—so very light—it did not look like Death——And, then, it seemed to 
smile, as though a pleasant dream was her’s;—or, perhaps, she was taiking to 
the angels. And, then, each of the children kissed those little lips, so still now, 
and cold, and their hearts seemed breaking. I could hear their sobbings ;—and 
they called her “Lily;”—and they seemed to think that she could hear them! 
and one said, she knew she smiled when they called her,—but now she had gone 
to God to be a Queen among his little angels! She was so very beautiful! And 
then they sang a hymn; and its distant echo among the hills made me think 
that it was answered by cherub voices ;—it was so distinct, so very clear, that it 
startled me:—and, then, I saw them turn away and weep, for the “ Lily of the 
Valley ” had passed from their sight for ever! 


JAMES PIPES, of Pipesville. 
San Francisco, December 15, 1854, 


[It is scarcely necessary to say that the above touching recital is from the pen of our esteemed 
friend, SrepHEN C. Massetr.] 


MUSICAL AND THEATRICAL. 


Recorp or tHe Monta, From Nov. 25, To Dec. 20.—We can at last chronicle 
the reinstatement of “The Legitimate” upon the San Francisco boards. Ihe 
struggle between the Drama on one side, and the Opera and Ballet on the other, 
commenced a year ago. The former had held almost entire sway in California, 
ever since the first green curtain was spread ; but, aided by the Roussets, Madame 
Thillon, the Monplaisirs and Bishop, the latter eventually won the field, and 
from April to December last, Shakespeare with all his laurels on his brow, was 
banished by their own suffrages, from the presence of the people. It is not 
without a feeling of pride, that we announce a change in public feeling. Rossini, 
it is true, appeals to our tastes. But while these should be cultivated, it must 
be remembered that Shakespeare appeals to our intellect. However softening 
in its effects,—however purifying and elevating may be Music, there is something 
ennobling in the Drama; and, while we rejoice in the patronage which the Opera 
has received among us, displaying the fact, as it does, that there is musical ap- 
preciation in San Francisco, we cannot but inwardly congratulate ourselves upon 
the fact that the Legitimate is not lost to us for another twelvemonth. 

On the fourth ultimo the New American Theater opened. Although the 
houses were at first but thinly attended, the appearance of Stark the tragedian, 
whose engagement commenced on the eleventh, saved the management from a 
failure, by securing well-filled, and, at times, crowded benches. The Legitimate 
may therefore be considered as once again fairly in the field, and, with sock and 
buskin, and dagger, disputing possession with the baton, trills and rowlades. The 
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headquarters of the Opera during the past month have been at the Metropoli- 
tan, and the headquarters of Tragedy at the American. 


Christy’s Minstrels after performing in the Interior, returned to San Francisco. 
A portion of the troupe have left for New York, while the remainder have joined 
Backus’s, who are still performing to good houses at the San Francisco Theater. 


Tat American.—We are forced to say, with regard to the interior of this new 
structure, that it does not bear evidences of an educated taste. It is spacious, 
its general effect is brilliant, and we suppose it will seat as large an audience as 
the Metropolitan. But there is a want of harmony in its internal architecture. 
The proscenium seems to be a mixture of the Grecian and the Oriental. It is 
neither the one thing nor the other. From the stage to the ceiling, its general 
effect is fine; but those pendant nondescripts, that project from the ceiling over 
the foot-lights, cannot but be regarded as in bad taste. They are clumsily exe- 
cuted in themselves, and in addition, are entirely out of place. The act drop is 
only less objectionable than that at the Metropolitan. It is a sad hodge-podge, 
made up of a representation of the Golden Gate, a far suggestion of a clipper 
ship, a steamship, such as we venture to say has not its counterpart upon the 
surface of the Pacific, Atlantic, Indian or Frozen oceans, two pillars, and between 
them a melancholy Washington upon a pedestal. The Wide West facetiously 
remarks, that the cannon at Washington’s feet was unfortunately located by the 
painter upon one of his little toes; which, it must be admitted, sufficiently ac- 
counts for his lugubrious cast of countenance. We join in its recommendation 
that the piece of ordnance be speedily rolled off. In short, the entire painting 
means nothing. But there it is, and, if we are to judge anything from the past, 
there it will be, with its fellow at the Metropolitan, for the next two years,—a 
species of chronic intermittent eye-sore, visiting the community five times night- 
ly. The stage is lighted by gas from above; and the effect of the burners, coun- 
teracting as they do the unnatural lights and shades producéd upon the face by 
the foot-lights, is far preferable to the effect of lamps at the wings. The seats 
are comfortable and well arranged for vision, and, in general, the auditory has 
an agreeable and sociable air. 


Mr. Starx.—In common with the numerous friends of this excellent actor, we 
welcome him to the foot-lights once more. His engagement is to last two 
weeks, and up to the present time of writing, sterling tragedies and dramas have 
been produced,—Messrs. Stark and Neafie alternating in the principal characters. 
Of Mr. Neafie we have already spoken, and have seen no cause to change our 
opinion regarding his abilities. Unfortunately, Mr. Stark’s engagement occurred 
at a time when other duties precluded the possibility of our witnessing him, ex- 
cept in two characters, viz: Hamlet and Iago. The latter we have always con- 
sidered as one of his best parts, the former as one of his worst. But since his 
return from Australia, we can predicate little upon a memory of his performan- 
ces prior to his departure for our sister Dorado. 

Mr. Stark is a tragedian. In comedy, he succeeds well, but not excellently. 
His Ruy Gomez is, or at least was, rather too stiff and artistic. His Falstaff is 
amusing, of course, but it must be admitted that he fails to bring out prominent- 
ly, a deal of the humor of the character. Place Mr. S., however, in tragedy—in 
the highest walks of tragedy, and he is at home, In comedy, he exhibits talent, 
merely ; in tragedy, genius. But even in tragedy, it is proper to state, that 
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those who expect to find him a finished actor, will be disappointed. For to such 
as have watched him carefully, during the past four or five years,—confident of 
the genius that is in him,—certain of the crown that awaits him—jealous of his 
faults, and anxious for his triumph, one fact cannot but have manifested itself 
prominently. He has never ceased to improve. He is an incessant student. 
Not satisfied with the applause of to-day and of his friends, he has seemed ever 
to strive after an ideal of his own, which his admirers wot not of. At every en- 
gagement he has manifested real advancement; and the steps of his impreve- 
ment have been rapid and brilliant. When he first arrived among us, he was of 
the Macready school. He had much to overcome before being proficient even as 
a follower of that sterling actor. His countenance was inexpressive. This mis- 
fortune he completely conquered; so much so, that in different characters he 
does not look like the same man. His voice was inflexible and would not obey 
the commands of his mind. By constant practice it deepened and at last yielded 
readily to his will, capable of “ denoting truly,” the shades of almost every pas- 
sion. In many other respects—in reading—in ease upon the stage—in the con- 
ception of character—his improvement was so marked and gratifying, that there 
were many, who ranked him with Forrest and the brightest stars. But through 
all, he still remained of the Macready school. He went to New York. But 
Forrest was the great favorite, and so absorbed the public attention, that it was 
useless for a new light to attempt to shed its beams. To change the phrase a 
little, men turned from the rising to the mid-day sun. He came back to Califor- 
nia, and his friends, who had no thought except to find him the same actor he 
was before, saw cause to applaud still further improvement in him. Yet the 
tone and action of Macready were about him. But, if he was a follower of 
Macready, he was a worthy and brilliant follower—for he had carried the style 
to a pitch of perfection, which justly entitled him to rank as at least the second 
American tragedian. He visited Australia. He reared a fortune and returned, 
in condition, so far as pecuniary matters were concerned, to snap his fingers in 
the face of any management under the sun. He returned; when lo, again, while 
his admirers had no thought, but that he had meanwhile remained simply as he 
was before, an excellent actor, they found in him another change. They had 
chalked out a course for him, but genius knew its own way, and, regardless of 
all, took it. Those who had admired him of old, visited the Metropolitan during 
his first engagement after his return, and almost invariably were disappointed in 
him. He had changed; and, most asserted, that he had retrograded. But judi- 
cious after-thought gave cause for rejoicing. For, having reached the limits of 
the Macready school, he had sprung nimbly away into a fresh style; and those 
of his friends, to whom the fact that he was a follower of Macready, was the 
only unanswerable argument against him, may congratulate themselves that, 
however he may have appeared during his engagement at the Metropolitan, his 
course of improvement has not been checked. Although he may not be so far 
advanced in the style which he has recently adopted, it cannot be denied that 
the style itself is far preferable to that in which he was before accustomed to 
perform. From the stilted manner of the olden time, rendered dear, it is true 
by the genius of many of the brightest ornaments of the stage, he has passed at 
one leap into the preferable style of nature. 

If we can judge anything by his Iago and Hamlet, we can think of no school in 
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which to rank him. There was nature and spontaneity about the impersonations 
of the elder Booth; there is nature and spontaneity about those of Mr. Stark, 
but we cannot but think that the latter is rising into a peculiar,—a most excel- 
lent style of his own; and we hail the change—nay, the real, although, perhaps, 
to some, not visible improvement, with gladness. He is an admirable actor even 
now. With the exception of the Elder Booth, his superior has not been in Cali- 
fornia. But in his faculty for improvement, in his youth, in his love for his pro- 
fession, in his unremitting labor, in his genius, in his consciousness (whatever 
others may say of him) that there are higher rounds in his ladder, which he can 
yet reach—we have an earnest of a future, more brilliant even than his present ; 
of a proud distinction, indeed, when maturity shall sit upon him as a crown. 

It was one of the most unfortunate steps that Mr. Neafie ever took, when he 
brought himself into contrast with Mr. Stark. In the one, we find the physical 
actor; in the other, the intellectual. In the one, we find a resort to stock posi- 
tions and attitudes which have belonged to the stage from time immemorial ; in 
the other, a freedom which has stepped lightly away from such stale and 
easily caught mannerisms. In the one, we find cold, heartless representations, 
which have been shaped with the anvil and hammer of long experience upon 
the stage; in the other, impersonations warm and fresh, coming from within and 
appealing to the mind, the heart and the soul. In the one, we see Neafie; in the 
other, the character presented. Here we see the out-Heroding of Herod; there 
a temperance begotten in the very torrent, tempest and whirlwind of passion. 
While in general the applause rumbles around and descends from gallery, for the 
one—for the other, we witness rapt, earnest and long-continued attention in 
silence, or are startled by quick claps from the parquette and dress circles. 

We cannot better describe Mr. Stark’s performance in Hamlet and Iago, than 
by saying that he must have studied Hamlet’s address to the players, with a 
view to a strict compliance therewith. His readings were pure and accurate— 
his action graceful, and his conception excellent. We only regret that in many 
passages the tones of his voice were so faint that most of his beauties were lost 
to those who occupied seats in that portion of the house furthest from the stage. 
We trust this hint—and it is more important than the space it occupies might 
indicate—will be considered by him, and that he will reform the fault altogether. 
We have enlarged so frequently upon the characters of Hamlet and Iago on 
other occasions, that, even did our space warrant, we have not the heart to par- 
ticularize here. We have limited ourselves to an attempt to speak of Mr. Stark 
in general terms and in a spirit of fairness and candor; and we trust to have an 
early opportunity to allude more particularly to his impersonations. 


Tue Orera.—Since our last notice, we have been favored with a continuance 
of the representations of the Italian Troupe, who have presented a number of 
Operas which had not been before exhibited in this City. The present en- 
gagement closed on Monday evening, December 18. We regret to learn that the 
company are not so well pleased with their success as they anticipated. 

There is little about the troupe to create a furore in their favor. It does not 
include any great star. Taken as a whole, it is, perhaps, the best that has visited 
us, simply, because it is more complete. But a fair estimate of the individual 
merits of its several members would not place any of them in the highest rank. 
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Signora Barili, as soprano, stands at the head of the troupe. But she cannot, as 
an artiste, be placed at the head of her profession. She has grown steadily in 
favor with the audience, and can boast a large circle of warm admirers and 
friends. Since her arrival, her voice has greatly improved in tone and power, 
though we believe that we have not yet heard it in its perfection. She has been 
more or less troubled with the hoarseness which attacks all strangers on their 
arrival, and it has only been a rare occurrence, that we have been permitted to 
enjoy the purity of her voice unaffected by this obstruction. Wet even when at 
its best, there has been a lack of power. Nor is this all. With purity in tone, 
great compass and much flexibility and smoothness, it lacks sympathy. It excites 
admiration, but not feeling. Signorina Bedei appears to us to present rather 
promise of future excellence, than claims to present distinction. Her voice pos- 
sesses still less power than that of Barili. Her execution is correct and smooth, 
but it lacks force and brilliancy. Her action is inferior to her singing. Her 
walk is not graceful. Her positions lack dignity, and her gestures can scarcely 
be dignified with that name. The movements of her arms seem rather to ac- 
company the music, than to express emotion or passion. We have regarded 
these as the faults of a débutante, which time, study, and familiarity with her 
position, would remove. Of Signor Scola we have already spoken. The tenor 
sustains, generally, the principle ré/e in the Opera after the soprano, and he 
should be, at least, equal to any artist in the troupe. Such Signor Scola, by 
general consent, is not. Lanzoni possesses a magnificent voice, of considerable 
power and compass. His execution is generally accurate and tasteful. The fiori- 
turi are introduced with taste, and always executed with care and smoothness. 
He dresses and looks his character well, and while always showing sufficient 
energy and dignity, does not over-act his part. Leonardi we need not criticise! 
an excellent basso, yet with some very prominent faults. Individually, then, the 
present company present no claims to extraordinary success; but if they were 
willing to be satisfied with a moderate success, they might continue their career 
here with increasing popularity, and with the assurance of a fair remuneration. 
We shall regret their departure exceedingly, 

The Opera of “ Nabuco” is similar in character to most of Verdi’s Operas; intri- 
eate concerted pieces of great artistic skill, and brilliant instrumentation, with a 
lack of beauty and melody. It was placed upon the stage with great complete- 
ness ; much of the music had been rendered familiar to the public ear by the 
Opera of “ Judith,” which was mostly compiled from “ Nabuco;” and with many 
this diminished the attraction. But music of this character is never so beautiful, 
as in its proper place in the Opera for which it is written. It was generally well 
peformed. Signorina Bedei made her début in this Opera, and was well received. 
The opening aria in the second act was beautifully executed, and elicited a very 
unanimous encore ; the duett with Scola in the same act, was sung with great 
spirit; but the scena with Nabuco(Lanzoni,) in the third act, although accurately 
rendered, was given with too little spirit. Mrs. Voorhies surprised all, and in 
the last act elicited very warm applause. The choruses were the best part of 
this Opera, and the triumphant march, played by the military band upon the 
stage, and the funeral march behind the scenes, had a grand effect. The part of 
Nabuco, presented by Lanzoni, was, however, the feature of the Opera. In the 
last scene of the second act, when the king loses his throne and his reason—in 
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the aria and prayer in the fourth act and in the last scene and jinale of the fourth 
act, he was truly admirable. 

“Maria de Rohan” is one of the many Operas of Donizetti, which is seldom 
performed. No composer has written so many Operas; many of them, indeed, 
have scarcely survived their first representation, while others maintain their po- 
sition with the best of the great musical works. For some reason, best known to 
the company, a portion of the Opera was omitted. This left the development of 
the plot somewhat obscure. The overture is excellent, and was brilliantly exe- 
cuted. The choruses, generally, are not remarkable, but the finale of the first 
act is very spirited and beautiful. Our old favorite, Herr Mengis, appeared be- 
fore the public again in this Opera, after a long repose, and was warmly wel- 
comed. His voice preserves its quality quite well. The rendering of the solo aria 
in the first act was smooth and graceful. His action, at times, was too violent, 
insomuch, that disapprobation was manifested by the audience during his sing- 
ing in the last act. The aria in the fifth scene of the first act, is the gem 
of the Opera. Kate Hayes had rendered it familiar to our ears, but this did 
not detract from the pleasure with which it was received. Its execution was 
warmly applauded. The piano passages were rendered with great delicacy and 
grace, and the whole aria was executed with accuracy and smoothness. 

Mrs. Voorhies appeared in this Opera. The recitative was sung badly, but the 
aria in the fifth scene of the first act was much better. Mrs. V. dresses with 
great taste, her carriage is graceful, and she is not inferior, as an actress, to any 
member of the troupe. 

“Il Barbiere di Seviglia” has probably been played more times than any 
Opera of Rossini. Most of his Operas are master pieces. Some of them, how- 
ever, have been failures ; but the “ Barber” is as great a favorite as any, although 
as a musical composition it is inferior to many other productions of this great 
master. He will write no more; but what he has written will live when many 
later works, now favorites on the boards, are forgotten. Scola was better re- 
ceived in the part of Il Conte, than in any he has yet presented, but seemed to 
us a failure. Signora Barili rendered the music of her part generally well, but 
the grand aria, “ Una voce poco fa,” has been sung here so much better before, 
that we were disappointed. The grand finale of the Opera was rendered with 
great spirit. 

After the Opera, we had two evenings of operatic “ pot pourri,” which went off 
rather tamely. There was a lack of spirit in the company, and the music was 
rendered generally in a very slip-shod manner. 

We would remark before closing, that, in giving a list of members of the troupe, 
last month, we inadvertently alluded to Mrs. Voorhies as “Seconda Donna,” 
instead of “Contralto.” ‘The mistake arose from the fact, that we found a list of 
the troupe in one of the daily papers, and, having cut it out, wafered the extract, 
as it was, into one of the pages of our manuscript. 


THE BALL OF THE PIONEERS. 


Tue Annvat Batt ov tHe Catirornta Piongrrs,—The Society of California 
Pioneers, in accordance with their custom, give their Annual Ball on the eighth 
of January. We have no doubt Tue Pioneers will so sustain their reputation 
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that their graceful entertainment will be the ball of the season. The names of 
those gentlemen who have been selected as the Committee on Invitations, is 
sufficient guarantee that the affair will be brilliant and acceptable to the first 
society of our city, who—if we are to judge anything from the past—will adorn 
Musical Hall with their presence. 





GOSSIP WITH READERS AND CORRESPONDENTS. 

WE cannot better open our Gossip, than by calling the attention of our readers 
to the following touching sketch, which has been placed in our hands by the au- 
thor of “Europe in a Hurry.” 

THE DYING MINSTREL. 
BY GEO. WILKES, 

Poor Tom Brices! How well I recollect him as he used to enter between the first and second 
divisions of the performance, with his banjo on his shoulder, and his cheerful—* Good eve'nin’ 
white folks!” 

Black as he made himself, Tom Briggs could not help being handsome, while the special set of 
his red vest and the exquisite trim of his lower outline helped largely towards his title as the 
“Darky Apollo.” 

There are some persons so resolutely handsome that no paint will disfigure them, no garb en- 
tirely disguise, and of this sort was poor Tom Briggs. Wisely appreciating his good gifts, he pre- 
ferred the silent favor they insured in the minds of an audience, to the clack which is the reward 
of preposterous exaggeration. He was the dandy nigger; clean as a race-horse, fine as a star, and 
when his finger struck the banjo, you felt that he was filled with the spirit of an artist. Altogeth- 
er, Tom Briggs was an extraordinary person, and had he chosen a less humble instrument, and 
subjected his taste to the tutelage of science, he would have achieved an elevated and refined 
renown. As it was, he distanced rivalry, elevated the banjo to the rank of the guitar, and ren- 
dered his performance not only the feature of a concert, but a by-word of surprise. This makes 
him a character worth notice. Whenever any one played to ears which had once heard him, the 
comment inevitably was—“ Ah, but you should have heard Tom Briggs!” This was fame; 
and Tom Briggs felt its inspiring influence, and day by day he played more famously because of it. 

Success develops genius. Those who cannot win it stop on the near side of Jordan; and 
there they must remain till it gives them strengh to get beyond. But Tom Briggs took one jump 
to the right side of Happy Valley, and leaving competition in the rear, made it useful to him in the 
way of contrast. Every one conceded the superiority of Tom Briggs! All minstrel managers 
endeavored to secure him, and it is the misfortune of us here that he was forced to leave the band 
for the cemetery in the first week of his arrival on these shores, 

But Tom Briggs had other merits than attached to his pursuits. He possessed a kind and gen- 
tle spirit, he was shy, modest and reserved, and free from the hard habits which characterise 
many of his class. He had a great notion, too, of being a gentleman, and instead of hanging about 
taverns and passing his time in vulgar pleasures, he devoted himself to elegant attire, good compa- 
ny and that laborious practice, which is the mother of improvement. 

Nevertheless, Tom Briggs pursued these inclinations without offense to his professional asso- 
ciates. With all his niceness of dress and manner there was no exceptional vanity in his bearing; 
nothing about him which the most jealous critic could style “airish.” He had an inborn gentility 
which oozed out of him as it were, gracefully, and you could feel no more objection to it, than to 
the just pride of a handsome girl who only evinces an amiable desire to be fine. Elegance was 
his “natural gait,” and I verily believe his comrades took as much pride as himself in his straw 
kids; and perhaps felt that they were in some way associated with the dignity of the band. Cer- 
tain it is, that his unassuming excellence had made a deep impression on their minds, and when 
he was lowered out of sight, many a tear dropped silently into the fresh sand that laid ready to be 
heaped into his grave! 

The evening performance that succeeded this ceremony, was a doleful one, “For my part,” 
said Horn, “I scarcely knew what I was about. Tom and I had traveled together for years, and 
it seemed to me as if I had lost a brother. All my main business was done with him, and when 
I looked around, in the middle of my work, and found a strange face in place of his, and remem- 
bered that I had just helped to put him in the ground, I nearly ‘broke down,’” 
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As he said this, the eye of the humorist became moist, a slight tremor and huskiness was per- 
ceptible in his voice, and turning half round, so as to look anuther way, he suddenly asked a 
crowd of us to drink. 

“ Ah, gentlemen,” said he, when we had all got our glasses, and he had cleared his throat, 
“You'll never see the like of poor Tom Briggs again! He was different from most other players. 
They seldom take any pride in their business, and are generally satisfied with any cheap instru- 
ment they can get; but Tom was very particular; he never stood upon the price of a banjo, and 
when he got a good one he was always studying some way to ornament and improve it. He had 
a light one and a heavy one for different kinds of work, and he played so strong that he had to 
get a piece of steel made for the end of his finger, as a sort of shield, like, to prevent his tearing 
off his nail. He was very fond of playing the heavy one, and, when we were coming up the coast, 
he would sometimes strike his strongest notes, and then turn round to me so proud, and say, ‘Ah! 
Eph, what'll they think when they hear the old Cremona speak like that?’ 

It did not make any difference even when he took sick. He played away all the same. Only, 
after he got here, he could play only the light one. He used to have it hanging against the wall, 
so as he could reach it in bed. Most any time you went in you'd hear him talking to the old 
Cremona, as he called it, and making it talk back to him. But by’m-by he got so weak he could 
scarcely hold on to it, and I have sat by his bed and watched him till the sound became so faint, 
that it seemed as if he and the banjo were both falling into a dream. All the while, he kept a 
good heart—poor fellow; and we kept encouraging him along too; and every now and then he 
would raise himself up and say, ‘Ah! how I'll make ’em look around when I get strength enough, 
once more, to make the old banjo speak !’ 

But at last he felt that he was gone; and after some straight, sensible talk, he told us that when 
he died, to take the two banjos and pack them up carefully and send them home to his father 
and mother. An hour before he went, he asked me to hand him his banjo. He took a hold of it, 
and looked at it fur a minute as if he was looking at a person who he was going to part with for- 
ever; and then he tried to hit it. But he could merely drop the weight of his thin fingers on the 
cords. There was no stroke to his touch at all. He could just barely make a sound, and that 
was so fine that it appeared to vanish away like the buz of a fly. It was so dim that I don't be- 
lieve he heard it himself, and he dropped his hand as if he gave it up. Then he locked at me as 
if he understood everything in the world, and, shaking his head, said, ‘It’s no use—hang it up, 
Eph,—I cannot hit it any more!’ These were the last words that poor Tom Briggs ever spoke.” 

At this the speaker wiped a tear from his eyes; but it did him no discredit, for he had described 
the death of an artist, and given the best proof of a man. 


- - + Amone our contributors, this month, we number Mrs. L. H: Sigourney, 
for whose unexpected note, inclosing poems written for Tuk Pioneer, we tender 
sincere thanks. With a lively sense of the many shortcomings of our “ Maga,” 
we must be allowed to accept her compliments in the light of encouragement 
merely, and can only promise that our best endeavors shall be exerted to merit 
them in reality. We would remark, by the way, before closing, that Messrs. 
Phinney & Co., of Buffalo, have just issued a new work by Mrs. Sigourney, enti- 
tled “Sayings of the Little Ones and Poems for their Mothers.” The general 
tenor of the book is faithfully indicated by the title. It abounds in diverse illus- 
trations of youthful character, and, imparting on every page by precept and 
anecdote, in prose and verse, the highest lessons of morality and religion, it con- 
stitutes, emphatically, a Mother's Manual for the Nursery and the Fireside. The 
adult reader, also, will be sure to, derive from it both entertainment and profit, 
for to an intelligent mind, nothing can be more deeply interesting than the grad- 
ual development of the mental and moral faculties of children. If any guaranty 
were needed of the literary excellence and moral influence of the work, it might 
be found in the name of its Author—a name synonomous with rare intellectual 
endowments, as well as the most genial and unaffected piety. - - - Turre is 
a good story told of General Twiggs while he was in Mexico, during the late war. 
It will be remembered that a certain battalion, seated before Vera Cruz, from a 
certain large city on the Atlantic sea-board, which, not to be invidious, we shall 
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call the “ Blank Battalion,” was noted for the rascally character of its members, 
who were continually fighting among themselves, and thieving and robbing. One 
day Scott convened a council of war, to take into consideration the best ways 
and means for capturing the Castle of San Juan d’Ulloa. Twiggs was present. 
After many plans had been proposed, and much argument exhausted on their 
want of feasibility, Gen. Twiggs slowly arose and said—* Well, gentlemen, I have 
thought of a way of taking it, which I think none of you can object to;—Give 
me the “ Blank Battalion” and J’l/ steal it. - - - Anp thisreminds us of another 
incident related of the same commander. As is well known, he was one of the 
strictest disciplinarians iu the army. It so happened that there was a miserable 
drunken fellow from Georgia among the troops, who, one day, swore that he 
was going to see Twiggs;—he had seen him in Georgia before, and he was de- 
termined to go to his tent and make him a call. His comrades, knowing him to 
be a good-for-nothing scapegrace, watched around to see him summarily repulsed. 
Parker sauntered up to the tent, and peered in, when, to the astonishment of his 
fellow-soldicrs, Gen. Twiggs looked up from his work, and said—‘“ Come in, Par- 
ker, come in;—I’m glad to see a dog from Georgia.” - - - “Tne Littte Pi- 
Grim” is the title of an excellent monthly published in Philadelphia, and intended 
for circulation among the children of America. A sufficient passport, for it is to 
be found in the fact, that that charming writer, “Grace Greenwood,” presides 
at its Editorial Table. In the list of its contributors we notice the names 
of some of the brightest literary ornaments of America. Its tone is genial 
and healthy; its terms are only four bits a year, and we trust that many a 
“ Little Pilgrim ” will wander to our far shores. We can heartily recommend it 
to parents for their children. - - - In one of our Law Courts a short time 
since, an important case was ontrial. The judge sat clothed in the awful majesty 
of his office, and twelve men sat at his right hand, with grave visages, carefully 
weighing the testimony. Two distinguished lawyers were conducting the trial, 
with much of that sharpness and address to which they owed their eminent position 
at the bar. A poor devil of a witness had been so badgered and battledoored 
about between them, that it became doubtful whether his testimony could be 
admitted. The two gentlemen of the Jaw disputed about it. One proposed that 
the Court should decide, and the Court was inclined so to do. The other, onthe 
contrary, preferred that the Jury should decide. The Court believed that it had 
heard the testimony, and could decide as wellasthe jury. “I beg the Court’s par- 
don,” replied the jury advocate, “I thought that as there were twenty-four ears in 
the jury, they might have heard better; but possibly your Honor’s ears are 
longer.”"—A fact. - - - Werhave seldom seen a more neatly constructed news- 
paper paragraph than the following, which we cut from a recent issue of that 
excellent daily, The San Francisco Herald. It is entitled “Old England vs. 
Young America.” 


“ An amusing scene occurred in Murray's shipping office yesterday. While an officer from the 
steam frigate Susquehanna was engaged in superintending the shipping of seamen, a candidate 
presented himself in the person of an English sailor, who politely informed the officer that he 
would be happy to ship as captain of the maintop, in the laudable desire to instruct American 
sailors in the science of navigation. He said, boastingly, he was ‘one of King George's men,’ 
and flattered himself he ‘knew a hawk from a handsaw.’ He discoursed in an eloquent manner 
on the lamentable ignorance of American sailors in general; and intimated, that although a dis- 
gusting mission, he would generously sacrifice his own personal feelings, merely, as he very forci- 
bly remarked, to teach the Americans a thing or two. The officer declined his offer, when he 
suddenly became rampant and exceedingly abusive—intimating at the same time, that he was 
fearfully perfect in pugilism, and that there was not a ‘bloody American’ in the house who could 
put him out. By this time his insolence had become unbearable, and the officer nodded to a 
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light-weight little boatswain, who stood by in y 5 4 for a fight. ‘Young America’ first politely 
touched his hat to his superior officer, boarded the English craft, and in a very few moments ‘one 
of King George’s men’ struck his colors in a sinking condition—going out of the action with an 
impression amounting almost to a conviction that American sailors were not such fools after all, 
a were certainly not the men he took them for.” 


- - + Some of our readers may remember the old ship Globe. She was one 
of those clumsy, blunt-headed old crafts, that, when they came to a big wave, 
bump against it two or three times and finally sail round it. Nevertheless, 
her skipper, who was also weather-beaten and old-fashioned, and who had sailed 
in her many a voyage, was very proud of her, and, notwithstanding she had 
been for years beaten by every single craft that came anywhere near her on the 
ocean, Captain Pease still maintained his confidence in her unshaken. One day an 
old “hide drogher” hove in sight. She was a loggy old ark,—one of those tubs 
that were built in the year one. As usual, here was a chance for a race; and 
Captain Pease spread all his rags. The other craft was keen for sport also, and 
piled on every inch of patched canvass there was on board. There was a crack- 
ing breeze, and the two tubs thumped and stumped against the waves, and 
moved along all the forenoon, neck and neck, at the rate of four or five miles an 
hour. Every exertion was made by each party, and at last, late in the afternoon, 
the old Globe slowly began to pass her competitor. As she was almost imper- 
ceptibly drawing ahead, Captain Pease sauntered up to the weather tafferel, and 
leaning on his elbows, and shaking his head at his competitor, said, with a kind 
of drawling exultation—* Ah!—she’s a hard ’un to look at,—but she’s a rum ’un 
togo!” - - - WutLe we are on this subject, we may as well present the fol- 
lowing description of the clipper ship “ Highfalutin,” which has been handed to 
us by anew and welcome contributor. ‘The diseription,” writes he, “ was found 
inside of a sealed bottle, discovered floating near Point Lobos. It was adressed 
to the Editors of the San Francisco Journals. The note from the Captain which 
is appended, explains the object. (Thanks due to Adams & Co, for their down 
harbor favors): 

Eprtors San Francisco Papers: Gentlemen :—I have noticed from time to time, the glow- 
ing descriptions of the clipper ships arriving at your port, and, believing that my ship is equal to 
any “out,” 1 would be much obliged if you would notice her arrival, and insert my description of 
her, which is inclosed ; and you may rest assured that it is correct. I presume the agents of the 
ship will make it all right with you, and make the compensation satisfactory,—that is, if you do 
not consider their patronage entitles them to a puff as often as a ship comes to them. Please be 
particular about the proof, for those fellows who do that business in your office, make terrible mis- 
takes sometimes, and get a ship all-aback. I send this by special current express, calculating that 
it will drift along a few days ahead of us; and you can have it all ready to put in, while we are 
within the usual “two hour's sail of the port for 24 days.” Don’t forget also to mention the fog, 
loss of sails, heavy weather, etc., and particularly “the light and baffling head-winds for a couple 
of months.” But you can regulate that by the length of our voyage. No matter if you do make 
a little error of ten or fifteen days in our favor, in reporting us. If not noticed, we won't correct 
it; but if it is, then pitch into the d d compositors, and call it a typographical error. All 
right, you understand. . B. LAY BOOBYHATCH, Commander. 





P. §.—Don't forget the usual mention about the gentlemanly officers, ete. Not that J care 
about it, but it will please my first mate, who belongs to one of the first families. L.L. B. 


Tuz New AND SPLENDID CLipper Smip Hienratutin-—It affords us great pleasure to an- 
uounce the arrival of the “ Highfalutin,” another splendid clipper ship, at our wharves, in sixty- 
two and a half days from Boston. She brings a large cargo, and is consigned to the sweet-scented, 
highly accomplished, elegantly behaved, energetic, enterprising and highly respectable House of 
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Doughboy, Fiddleinktum, Coozens & Co., who are well known in our community as upright 
merchants and downright clever fellows. 

She will commence discharging to-morrow morning, under the supervision of Mr. Coozens ; 
and we are assured by that voracious gentleman, that she will be entirely discharged and ballasted 
by four P. M., and will sail at six o'clock P. M., for China, via Petropoloski, where she will take 
on board the laurels won by the all-lied fleet. She will then keep a sharp look-out for the “ Sitka,” 
and serve that Habeas Carcass, as she has been offered the fees that the Sheriff didn't get. She 
has also been offered 12 shillings to capture Meiggs, and will endeavor to bait him up by carrying 
a bogus Controller's Warrant at the mast-head, and a couple of California Lumber Company’s 
shares on the end of the bow-sprit. 

The “ Highfalutin ” has had a succession of head winds ever since her keel was laid. The Cap- 
tain, finding it impossible to make headway, “’bout ship,” headed towards Boston, and finally 
made this port, on the principle that the boy adopted who went to school one slippery morning. 
She was six days to the equator on the other side; and dove under it on this side, and came up 
dry as a bone, two miles to the windward of the Farrallones. 

She is 150 tons register, and carries 2,000 as measured in Boston, with the measurer’s thumb 
inside the callipers, which (the thumb) being much swollen, and tied up in a rag, may have 
made a few feet difference in the measurements; but that don’t amount to much. Her extreme 
length on deck, is 597} feet ;—eight feet breadth of beam,—200 feet deep,—24 feet between decks. 
Her bow is a great rake, and the head is composed of a female carved figure, with one thumb rest- 
ing on the extreme tip of her nose, fingers extended in the act of gyrating; the first finger of the 
left hand in the act of drawing down the lower lid of the eye; wilftth the Capt. explains to us as a 
simile from the Heathen Mythology, denoting curiosity on the part of the figure to ascertain if 
anybody discovers anything verdant. 

The “ Highfalutin ” is finished with the patent “Snogrosticars,” indicating the millenium when 
it comes, and who struck Billy Patterson. She is rigged after the recent invention of Captain 
Blowhard, which consists of three topsail-yards on the bowsprit, the halyards leading down 
through a groove in the keel, up through the stern windows and belay to the Captain's tobacco 
box. She has also the “skyfungarorum,” a sail something like a kite, which is set in light 
weather about 75 feet above the main truck, and made fast by a running double hitch under the 
binnacle and aft through the galley, and belayed to the cook’s tea pot. It is sometimes (when the 
Captain carries his family) made fast to the baby-jumper. Her windlass is rose-wood, inlaid with 
clam-shells. She has also a French-roll capstan, with musical bars. The caboose is elaborately 
carved, with gilt edges, a Pike county gal-ley-sliding telescdpic stove-pipe, of gutta percha, and a 
machine for making molasses candy for the sailors. Abaft the caboose, and just forward of the 
galley, is a parlor and berth-room fitted up elegantly, for the sole use of the cook, who retires to it 
for a siesta at 3 P. M., daily. The chefd wore of the apartment consists of his coat of arms and 
crest over the dressing glass, being a gridiron and skimmer cowchant, and a full grown “ mutton” 
rampant; the whole surmounted by a wreath of loaves of bread, hams and links of sausages. 

The cabin, in its appointments, takes down anything ever before known. In richness of deli- 
cacy, and color of display of the blending, it beats all;—and the dreamy luxury, suggested by the 
cast-iron sofas and lounges, reminds one of opium smoke and chloroform. Each state-room is 
furnished with an orma-loo-loo card-table, a jack-knife bedstead, of a new pattern, the headboard 
containing a musical box, which so charms the fleas that they become absent-minded and starve 
to death; an elegant dressing bureau, furnished with all the appurtenances of the toilet-—the far- 
famed Boston pomatum (its component parts being goose grease and peppermint) and lip salve, 
family jars of—cologne, bottles of—hair brushes, cards of—combs, several of—besides a dozen linen 
shirts—and under doings, and Hdkfs, suspended by golden cords within reach of the sleeper’s 
nose while in bed; also a sheet-iron night-cap, billiard table and Bohemian glass boot-jack. 

In the forecastle, the same good taste has been observed. The floor is richly carpeted with the 
—uxe-the-minister carpet, from the “looms of the land;” berths furnished with the self-turning- 
over apparatus, which, being wound up on retiring, turns the sleeper over every two hours with- 
out disturbing him, and picks up the small change and keys that drop out of his pockets, Every 
sailor is provided with a rocking chair, with his name in gilt on the back, a copy of * Uncle Tom's 
Cabin,” a moral pocket handkerchief, white kid gloves, five pounds of rose-scented cavendish, a 
gold pen and German pipe. 

We assure our readers that the “ Highfalutin” is well worth a visit; and visitors will be wel- 
comed by “the gentlemanly and highly accomplished officers, whose urbane deportment,” etc., ete, 
It will be easy to recognize the first officer by his distinguished air, aristocratic bearing and a 
patch of tar on the weather side of his pants, just astern of his starboard pocket. The Captain 
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ean be found doing the deportment on the quarter deck in a blue coat and brass buttons, with his 
right hand under the lee coat-tail, and has the appearance of undergoing the process of suffocation 
between a pair of chrome yellow side whiskers, and a sheet-iron shirt collar. 





- - - By arecent number of the Golden Era, we notice that our old friend 
and cotemporary, Mr. J. E. Lawrence has become connected with that widely 
cireulated weekly. Mr. L. has long been connected with the California press ; 
in fact, if we mistake not, there are but three of our editors who rank him in 
point of seniority. Early in 1850 he cast his destinies with the Placer Times, 
then published in Sacramento City, and he remained with that paper as proprie- 
tor and as one of its editors, through all its vicissitudes until a few weeks since, 
when he assumed an editorial chair in the sanctum of the Golden Era. For 
energy, for activity and unremitting toil, for urbanity and warmness of heart he 
has long been distinguished. His labors have tended to a great degree in estab- 
lishing the Times and Transcript in the proud estimation in which it is held by 
the community, and the loss of his graceful pen must be seriously felt by that 
journal. We congratulate our friends of the Golden Era upon their valuable 
acquisition, and wish Mr. Lawrence all success in his new undertaking. - - - 
“Tere is probably no class of people,” writes a friend, “more courteous to each 
other than Ship Captains; more especially do they illustrate the good feeling of 
their sait-water natures, when meeting a brother chip and ship in distress. Not 
long since a Captain of a Whaler had the misfortune to lose his ship and all his 
personal effects ; but escaping with life, took up his residence on an Island of the 
Pacific, occasionally visited by Whalers, and at lust had the inexpressible joy of 
discovering a sail in sight, which gave him some hope of renewing his inexpres- 
sibles, (which had become fit habiliments for a cook, being ‘cool and airy,’) and 
of leaving his lonely abode. In due time the ship was ready to sail, and of 
course the shipwrecked Captain had become the guest of its commander. But 
being impressed with the humble position he then filled, he kept himself very 
retired, and invariably took the lee side of the quarter-deck, where he stumped 
up and down with an uncertain and spasmodic gait—occasioned by one leg be- 
ing an inch or two shorter than the other—maintaining a dignified silence. For 
two days the rough old Whaler stood this reserve of his passenger; but, his 
patience becoming exhausted, he at last addressed him as follows:—‘Cap’en 
Brown, you have been shipwrecked hav'nt ye?’—‘ Yes!’ ‘You've lost yer ship 
haint ye?’ A mournful wave of the hand signified the fact—‘ You haint got no 
money neither, Cap’en Brown, in course not; how could you have? Well, 
Cap’en Brown, I'm a plain-spoken man, and I hails from Cape Cod; and I has 
feller feelings, Cap’en Brown. What I says, [ means; and I say to you, Cap’en 
Brown, here’s my ship at your sarvice; you're “tu hum” here ; there’s your state- 
room, Cap’en Brown; and there’s my “chist ;” and there’s my “licker,” Cap’en 
Brown; they are all at your sarvjee, 1 knows my duty to a feller sailor as is 
unfortunate and in distress.’ Cap’en Brown halted in promenade, turned towards 
his host, and after sundry mysterious gesticulations, indicating the utmost appre- 
ciation of his humble position, replied, ‘Cap’en Skinner, I understands you. But 
I knows my position. "Tis true I haint got no ship,—she’s “ wracked,” and I’ve 
lost my “ vyge;” I does'nt desarve but little or nuthin at your hands, and all I 
asks and expects, Captin Skinner, is civilities; civilities, Captin Skinner, and 
those of the most commonest kind.’ ‘But Cap’en Brown, my chist and my ‘ pus’ 
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is at your sarvice.’ ‘No, Cap’en Skinner, I dont desarve ’em, and all I asks, 
Cap’en Skinner, is civilities, Cap’en Skinner, civilities of the most commonest kind,’ 
and for the whole of that long voyage homeward, did Cap’en Brown adhere to the 
resolution to receive nothing but civilities, and those of the most commonest kind. 
- - - Tuere may be seen, almost any pleasant day, in Broadway, New York, 
a mild-looking, dreamy old gentleman, walking through the crowd, apparently 
lost in thought, unnoticed and unnoticing—who is well known about the War 
Department in Washington as “Old Captain T.” He is also well known in the 
army, as an inventor of strange and intricate saddles, guns, mule-halters, and va- 
rious other paraphernalia and trappings of war. The Capt. is decidedly a genius; 
but, like a large proportion of that class, is unappreciated. During the Florida 
war he invented a pack-saddle, which he took on to Washington, and bored the 
Quarter-Master-General, until he gave him an order for a few hundred to get 
clear of him. The saddles, in due time, arrived in Florida, and were one day 
brought forth for use. But, on investigation, they were found too scientific, the 
pamphlet, containing 150 pages of directions, nailed to each saddle, having been 
lost off. There were bands, straps, girths and croupers, things to tie, lashings to 
make fast, until officers and soldiers almost gave up in despair. But by hours of 
perseverance, one was finally secured to a mule; the heart-strap was drawn 
tight, and the crouper fairly lifted the animal up behind, like a severe curl in a 
little dog’s tail. All was at length declared O K, according to their ideas of 
making a mule fast to it. The old mule, who knew more than all of them 
about pack-saddles, when free to see for himself what he had on his back, looked 
around at it a moment, gave a bray, kicked up behind, and away he darted, with 
straps and thongs streaming after him. But in kicking up, he made a great 
mistake, for the apparatus wouldn’t let him down again; and the last ever seen 
of that mule and saddle, was a glimpse of them as he disappeared in the bushes, 
heels in the air, and going it on his fore-legs at a 2.40 pace, uttering the most 
hideous brays.” - - - Iris very rarely that we see the following beautiful 
stanzas in print. Many of you may never have met with them. They are very 
touching, and were written by Philip Pendleton Cooke, who, had he been spared 
to us, would have been one of the most esteemed of America’s poets. It is 
entitled 
“FLORENCE VANE. 


I Loven thee long and dearly, 
Florence Vane; 

My life's bright dream, and early 
Hath come again; 

I renew in my fond vision 
My heart’s dear pain,— 

My hopes and thy derision, 
Florence Vane! 


The ruin lone and hoary, 
The ruin old, 
Where thou didst hark my story, 
At even told,— 
That spot—the hues Elysian 
Of sky and plain— 
I treasure in my vision, 
Florence Vane, 
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Thou wast lovelier than the roses 
In their prime; 

Thy voice excelled the closes 
Of sweetest rhyme; 

Thy heart was as a river 
Without a main; 

Would I had loved thee never, 
Florence Vane. 


But, fairest, coldest wonder! 
Thy glorious clay 

Lieth, the green sod under— 
Alas the day! 

And it boots not to remember 
Thy disdain— 

To quicken love's pale ember, 
Florence Vane. 


The lilies of the valley, 
By young graves weep; 

The pansies love to dally 
Where maidens sleep; 

May their bloom, in beauty vying, 
Never wane 

Where thine earthly part is lying, 
Florence Vane!” 


- - - Tur proprietors of the Wide West, with their accustomed enterprise 
and liberality, issued, last month, one of the best pictorial sheets ever published 
in California. The Wide West is an ably edited paper—every column in it 
bearing evidences of care—and for the credit of San Francisco it should be well 
supported. Now and then, we are compelled to differ from it in respect of its 
“critical judgments: ”—for instance, we set much more value on “Theall the 
Philosopher,” and much less on “The Mission by Moonlight,” published in our 
December number than was attached to those productions by our cotemporary 
on Clay street. Again it must be remembered that an_ article, which is “prosy” 
to one class of minds, is exceedingly interesting to another; and an article which 
to many may seem feeble and too sentimental, may appeal to the heart of many 
others. Were there any one class of literary tastes in California sufficiently 
large to support a Magazine, we should appeal to that class alone—but in the 
present condition of affairs, we find it necessary to bring to bear upon such pa- 
pers as are presented to us a species of catholic judgment which will enable us 
to please each of our patrons with something in accordance with his tastes. To 
make our selections so that every reader will be pleased with every article, is 
a moral impossibility. It must,be remembered, also, that the California Poets 
are not, all of them, Miltons and Shakespeares. We think it can hardly be 
denied that in the main, Tae Pioneer presents a fair exposition of the literary 
talent of California. We propose to publish none but original articles. We 
shall endeavor to select the best from among the papers which are offered to us. 
If they are upon subjects intimately connected with California, of course they 
are the more acceptable; if not, we cannot help it. If our readers desire to 
peruse the current English and Transmontane literature, the counters of Le- 
Count & Strong—and Ullman, are well supplied. 





